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P R E F ACE. 


EFORRH I give an Account of the following 
8 in 
Caſes of the ancient Pro- 
e in u the Sheri Torn, or in the County- 
92 the Reaſon whereof may be, becauſe Juſtice > A 
then adminiftred in « Summary Way, and de pla; 

Neither have we any for above one hundred Years after 
the Courts of Law were ſettled in A which 
was about the latter End of King 7 

But in the Reign of Ed. 3, w 6 aldices of ihe 
Law (as my Lord Coke obſerves) were excellently Learned, 
and when Serjeants drew their own Pleadings, then (as he 
farther mentions) Jangling and ſeſtionz did ariſe, and 
Exceptions were taken more to Form than Matter. It 
was then our Book-Caſes began, and have been continued 
ever ſince. 

And it is neceſſary it ſhould be ſo, becauſe the Opinions 
of Lawyers are generally guided by thoſe of their Prede- 
| ceffors, in which they ſeem to imitate the ancient Præ- 
tors, who eſtabliſhed their Judgments, not ſo much up- 
on their own Reaſon, as upon the written Laws of the 
Empire. 

Tis true, it was the Complaint of that Learned Perſon 
before- mentioned, that he liv'd in a ſcribbling Age, and 
that Quotidie Plus, * pejus ſcribunt; yet he wrote 3 
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And fo has the Collector of theſe Caſes, who for ſeveral. 
| 'Years attended that Court in which they were adjudged, 
and has not only compared them with the Records, but 
was aſſiſted in the Special Pleadings by a very able Clerk, 
who was particularly concerned in them. 

Some, and but a few of them, are reported by others, 
and recommended by a great Name in the Title- 
which is a certain Advantage to the Bookſeller, whether 
'tis fo to the Reader or not; but 'tis the Benefit of the 
Reader which is chiefly intended by theſe Papers. 

The Quotations in the Margin have been rom. Tn 
"mined with the Books, and out of the | of 
Authorities which are uſually cited at dae B Bar, none are 
here inſerted but ſuch a as ſeem PIN to the Caſe in 

veſtion. 

And that ndthing might be wanting to this Work, Pl 
much more than uſual Care has been had in the Cor- 
rection of it; and the nice Examination of the Rolls, 
however troubleſome and expenſive, has been perform' d 
perhaps beyond what has been done in moſt Books. of this 
Nature. So that it may well be hoped that thoſe few 
Miſtakes, which poflibl) have eſcap'd the Preſs, may 
eaſily be corrected ; as well as thoſe of the Author, w 
he believes not to be any where-material ; but has not the 
Vanity to think bümſelf not obnoxious to Errors, as all 
Mankind muſt * 1 
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Symonds verſus Cudmore. 


N Ejettment was bzought to one 
Curtilage and Garden, in the Pa 


— — 


of St. paul G. 


A 


tin, &c. | 


did; that Sir Nicholas Martin being Tenant foz Life, with 
ainder in Tall to William his eldeſt Son, and having a 
ower to make Leaſes foz 2: Years, oz three Lives, reſer- 
ving the antient Rent, did make a Leaſe to Clement Weſt- 
come f02 99 Pears, if Richard and Nicholas Weſttome ſhould 
ſo lon ive, reſerving the ancient Rent, which was 81. 108. 
nnum. — 
Sir Nicholas Martin died leaving Iſſue William Martin his 
eldeſt Son and Þeir, who being then ſeiled of the Remain: 
der in Tail; and alſo of the Reverſſon fn Fee erpeitant upon 
the Determination of that Effate, did by Indenture releaſe 
the lald Rent, and befoze the Determination of the akozeſald 
2 made by his Father, did demiſe the Pꝛemiſles to Eliza- 
h Weſtcome fo2 99 Pears, if George and William Weſtcome 
tould fo long live, to commence after the Determination of 
the firſt Leaſe. | | 
William Martin died leaving Jfſue Nicholas Martin his eldeſt 
Son and Heir, who being the Iſſue in Tail, levied a Fine to 
the Uſe of himſelf, and his Peirs. | 
Afterwards the firſt Leaſe determined, then Nicholas Martin 
entred, and mane a Leaſe to the Plaintiff Symonds, upon whom 
Cudmore the Defendant, being the Alügnee of the ſecond 
Leaſe, entred; and, Calhether his Entry was lawful? was the 


Vor: IV. B Thoſe ' 


efſuage, one Cal. temp. 


in the City of Exon, on the Demiſe of Nicholas Mar- 1 Salk. 338: 
2 Salk. 619. 


. Upon Not guilty pleaved, the Jury found a ſpecial Ger- 
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Thoſe who argued koz the Plaintiff would have the Eſtate⸗ 
tail in being; and that tho' it might be barred by the Fine, 
yet it was not ertinit; therefoze they would not have the Leaſe 
void, but voidable by the Iſſue in Tail, and that the Contzee 
of the Fine might avoid it as the Tſſue in Tail might have 
done if the Fine had not been levied. 

They argued that at the Common Law all Eſtates of In⸗ 
heritance were in Fee; and befoze the Statute De donis, the 
_ had a Fee⸗ſimple conditional, and might have barren 
13 E. 1. c. 1. That by the Statute De Donis, &c. called Weſtm. the 2D, 

the Common Law was altered, which Statute was made koz 
the benefit of the Tſſue by reſtraining the Tenant in Tail, ei⸗ 
ther bekoze oz after Jſſue.bozn, to bar oz change the Eſtate. 

'Tis true, if he had made a Feoffment with Livery, it 

would wozk a Diſcontihuance of the Tail, becauſe he had an 

Eſtate of Inheritance, and in ſuch Caſe the Jſſue in Tail 

4H. 7.c.24 muſt have bꝛought his real Aﬀton : But now by ſubſequent 

8 gm Power is given to Tenant in Tail to bar his Iſſue 
v Fine. 

Ik this Leaſe ſhould not be voidable, then ft would be good 
as long as any of the Iſſue in Tail are living, but that can⸗ 
not be, becauſe 'tis not fo2 the Benefit of ſuch Iſſue that it 

1 Toft. 23. b. ſhould be ſo; and fo2 this Reaſon the Books are very plain, 
44 = 3- that Alienations made fo2 their Benefit, and not to their Pꝛe⸗ 
49*3-+ judice, are binding. 

Admitting it therefoze to be voidable by the Jſue in Tail, 
then the Cognizee in the Fine muſt have the ſame Power to 
avoid it as the Iſſue in Tail had bekoze the Fine levied; and 
to pꝛove this, they relied on my Loꝛd Coke's Comment on 

1 Inſt. 46. b. Littleton; that if Tenant in Tail makes a Leaſe fo2 fozty 
Pears, reſerving ,Rent, to commence 10 Years after, and 
dies, then the Jſue in Tail enters and makes a Feoffment to 
B. the 10 Pears expire, and the Leſſee enters, and B. accepts 
the Rent, and waves the Poſſeſſion of the Land; this makes 
the executozy Leaſe good, becauſe he ſhall have the ſame Sers 


tion as the Jfſns in Tail had, either to make it ſo oz avoid it." 


Object. It may be objefed in this Caſe, that the Leaſe 
made by the Tenant in Tail, never commenced till after the 
Fine levied by the Jſſue; and therekoze it could not ariſe out 
of the Eſtate Tail, becauſe ft was extinguiſhed by the Fine, 
and that if ft ariſe out of any thing, ft muſt be out of the 
Reverſion fn Fee. 


Anſw. 
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Anſw. Which Opinion may receive this Anſwer ; That the 14. Raya. 
Eſtate Tail was not extinguiſhed by this Fine, becauſe: the 1 
Law will ſuppoſe an Exiſtence of it in the Cognizee to p2e- 35 N 

vent a Wrong; and therefoze where ſuch an Eſtate is inter- Cal. temp. 

mixed with a Fee, it ſhall have a Being againſt this wzongful da. — 

and toztious Leaſe. Nac. 412, 

In Errington's Caſe there ſeems to be an Opinion againſt 413.25, 
this, the Caſe was this: R. and Katherine his Mike were Te- — 

nants in Special Tail, Reverſion in Fee to R. who died; the; was. 265; 

Iſſue in Tall, who had alſo the Reverſion in Fee in the Life- '7* 

time of K. his Mother, made a Leaſe fo2 40 Pears to J. S. to 

commence after the Death of K. his Mother, and dies, the 

Reverſion deſcended to Jane, who in the Life-time of K. levied 

a Fine; the Bother died: The Cognizee of the Fine ſhall not 

avoid this Leaſe, becauſe he who made it was inheritable to 

the Eſtate Tail, and likewiſe to the Reverſion in Fee, and ſa 

it iſſues out of both; fo2 being actually ſeiſed of the Fee- 

ſimple he charged the Reverſion, and the Leaſe is good again 

him by way df Eſtoppel, and by way of Intereſt alſo out of 

the Reverſion, and the Eſtate Tail is not only barred, but 

ertini by the Fine. | 

But there was no Judgment given in that Caſe ; my Loꝛd 

Coke was there of a contrary Opinion to Juſtice Flemming: 

And in Capell's Caſe, which was adjudged in the 23d Year of 

the Queen, and publiſhed in his firſt. Book of 'Repo2ts, there 

is a contrary Reſolution, it was this: The Remainder⸗Man in 

Tail granted a Rent-charge, and the Tennant in Tail ſuffered 

a Common Recovery, and having aliened the Eſtate died 

without Jſſue, the G2antee diſtreined fo2 Rent, and the Slience 

replevied; and it was held that the Title was in him, becauſe 

the Common Recovery ſuffered by the Tenant in Tail did 

bind all the Remainders, and all Leaſes made by them. 

Econtra. Thoſe who argued fo2 the Defendant ſald, That 

the Leaſe fo2 Pears was not to be avoided by the Iſſue in 

Tail, becauſe it ariſeth even out of the Eſtate Call, and like- 

wiſe*out of the Reverſion; and therefoze it muſt be a good 

Leaſe, tho' the Tail might be barred by the Fine; fo2 it was =_ _ 

made by William Martin when he was Tenant in Tafl, and Kal. Abr. 

fo2 that Reaſon tis not void againſt his Jſſue; but the Jſſue 843- id. 

having levied a Fine the Eſtate Tail is then exrtinf, ſo that . 258. 
the Cogntzee cannot come in ]Izivity of it being a meer Stran- 

ger, and therefoze ſhall not avold this Leaſe. 
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Rol. Rep. 
idem, 19. 
Gilb. Eg. 
Rep. 85. 


2 Wms. 129. 


103. 


Jodiclun 


Cro. El. 253. Ik Tenant fo2 Life and Remainder in Tail join in a Leaſe 


to A. fo2 Life, Remainder to B. fo2 Life, rendzing Rent, the 
Tenant fo2 Life dieth, and the Remainder⸗Man accepts the 
Rent of the firſt Leſſee fo: Life and dieth, and the Tſſue in 
Tail enters, and accepts the Rent likewiſe, and makes a 
Feoffment and levieth a Fine to S. who bought the Land, then 
the firſt Leſſee fo2 Life died; it was held that the Purchaſer 
ſhould never avoid this Leaſe in Remainder, becauſe it ariſeth 
out of both the Eſtates of the Tenant fo2 Life,. and him in 
Remainder in Tail, and therefoze the Acceptance of the Rent 
by the Iſſue in Tail made good both the Eſtate fo2 Life to A. 
and alſo the Remainder to B. fo2 Life. 

There is a Caſe which governs this at Bar, it was ad- 
judged in the Court of Common Pleas in Trinity Term 3 
Car. upon a Demurrer in Replevin, and it was ſhoztly thus: 

The Father was Tenant fo2 Life, Remainder in Tail to 
his Son, Remainder in Tall to the Father, Remainder in 
Tall general to the Son, Remafnder in Fee to the Father, 
they both granted a Rent-charge by Deed to the Defendant in 
Fee, then they joined in levying of a Fine, and declared the 
Caſes to the Father in Fee, who made a Feoffment to the 
Plaintiff and died, and the Nueftion was, Whether the Eſtate 
of the Feoffee ſhould be charged with this Rent? Becauſe it 
being granted by the Tenant fo2 Life, tho' ft was confirmed 
by the Remainder⸗man in Tail, tis void as to him, and there- 
ws it was laid that it muſt ariſe only out of the Eſtate fo2 
L ke. f p 

But it was helm That becauſe the Tenant fo2 Life had 
likewiſe a Remainder to the Eſtate both in Tail and in Fee, 
that this Rent iſſued out of all his Eſtates, and the Tall be- 


ing barred by the Fine, the Feoffee muſt come in under all the 


- of the Feoffoz, who muſt hold ft charged with the 
nt. 

So in this Caſe the Leaſe ariſeth out of both the Eſtates 
of William Martin, and the Iſſue in Tail Call never avold it 
by this Fine. 

Afterwards in Hillary Term 4 & 5 Willielmi & Mariz, Judg:- 
ment was given fo2 the Defendant, and that the Cognizee of 
the Fine could not avoid this Leaſe made by William Martin. 

The Reaſons were, becauſe it was an Intereſt derived out 
of the Eſtate Tail, and it charged alſo the Reverſion in Fee; 
fo2 after the Determination of the firſt Leaſe made by Sir 
Nicholas Martin, his Son who had the Remainder in Tall 


might have ſuffered a Recovery and barred the Eſtate Tal. 


Suppole 
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Suppoſe this was not a void Leaſe, but voldable by the 14. Ram. 
Jſſue in Tail, yet after the Fine levied by him the Cognizee ) J ..- 
ſhall never avoid it, becauſe he cannot be in Pꝛivity to the Car temp. 
Eſtate Tail, fo2 that is extinguiſhed by the Fine; and the Mac. 265. 
Cognizoꝛ having thereby deveſted himſelf of that Power which 472, 413. 
he had to avoid this Leaſe, can never transfer it to the 414: 


Cognizce. {mar — 
Now it cannot be a Doubt, Whether the Effate Tail is; Was 250. 

ertinguiſhed oz not: 'Tis true by the erp2eſs Mozds of the Comyns 369. 

Statute of 32 H. 8. tis barred; the Mozds are, That a Fine _ 

levied of Lands intailed on the Cognizor, or any of his Anceſtors, OP 

ſhall be a Bar againſt the Perſon and his Anceſtors, claiming by 

force of ſuch Entail. And it hath been often held upon this 

Statute, that a Fine levied by a Remainder⸗man in Tall, 

during the Eſtate of a Tenant fo2 Life, was an Extinguiſh⸗ 

ment of the Entail. 

Tf it ſhould be otherwiſe, then there would be two Fee: 
ſimples in one and the ſame Perſon. A qualified Fee deter- 
minable upon the Death of Tenant in Tail dying without 
Tue, and an abſolute Fee out of the Reverſion, which can- 
not be. 

As to Acceptance oz Refuſal of Rent, 'tis not much mate: Dyer 51. 
rial either to affirm oz avoid this Leaſe, fo2 unleſs the Iſſue 
in Tail doth enter, the Leaſe ſhall not be avoided, 

To p2ove this a Caſe in Dyer was cited, which was, Te- 
nant in Tail befoze the Statute of Uſes, made a Feoffment 
in Fee to the de of himſelf and his Þeirs, then he and the 
Feoffees join in a Leaſe fo2 Pears rendzing Rent, then the 
Statute was made, and the Tenant in Tail died ſeiſed, af: 
terwards the Iſſue in Tail levied a Fine, and aliened the 
Land befoze he made any Entry upon the Leflee, oz accepted 
the Rent, the Alienee did accept it; but whether he had done 
ſo 02 not, he could never avoid the Leaſe, becauſe it was not 
void by the Death of the Tenant in Tail without the atual 
Entry of the Iſſue. 

To maintain this Judgment, another Caſe was alſo cited, 4 Rep. 50. 
which was; Baron and Feme Tenants in Tall, Remainder — — 93 
to the husband in Fee; they had Tſſue A. the Dusband died, 3, Cate. 
the Iſſue in Tall in the Life-time of his Mother levied a Fine 14. Raya. 
to Sir Geo. Brown and his Þeirs, the Mother made a Leaſe 33: 
fo2 Life, not warranted by the Statute of 3 2 H. 8. cap. 28. 

This was a Oiſcontinuance, and therefoze a Fozfeiture, and 


Sir George might well enter thereupon; fo2 the Fine ſhall not 


operate by way of Concluſion, and the Mother be ſtill Tenant 
in Tail, but the Eſtate Tail is barred and extinc as to the 


Iſſue in Tail. 
Vo I. IV. © | 33 
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And koz theſe Reaſons and upon theſe Authozities, William 
Martin the Tenant in Tail having alſo the Keverſion in Fee, 
the Leaſe made by him iſſues aut of both the Eſtates, and the 
Iſſue in Tail hath extinguiſhed the Eſtate Tail by levying of 

| 2 ſo that the Cogniſee muſt be in of the Keverſion 
n Fee. 
** In the Argument of this Caſe at the Bench, Juſtice Dolben 
ſaid, That the Caſe of Opie and Thomaſius was neither well 
ſtated 02 well repozted by My. Sidertin. 

Jt was thus upon the Noll, Paſch. 15 Car. 2. Rot. 375. A 
Man ſeiſed in Fee, made a Leaſe fo2 99 Pears, if thee Per⸗ 
ſons ſo long lived; then ſettled the Reverſion upon himſelf in 
Tail, with Power to make Leaſes fo2 21 Pears, and then he 
made ſuch a Leaſe and died; the Son who was the Iſſue in 
Tail (and not the Father as tis repozted there) levied a Fine 
and ſold the Reverſion; the firſt Leaſe determined upon the 
Death of thee Lives: Jt ſeemed to the Court that the Cog⸗ 
nizee might avoid this ſecond Leaſe, becauſe it was never in 
the Election of the Tenant in Tail oz of his Jflue to avoid 
it, they having conveyed away their Eſtates befo2e this ſecond 
Leaſe was to commence; fo2 if Tenant in Tail makes a Leaſe 
to commence in præſenti, and conveys away his Eſtate by Fine, 
the Cognizee muſt Hold it charged with ſich Leaſe ; but if it 
be to commence in futuro, tis otherwiſe, becauſe it cannot be 

- avoided befoze the Commencement. 
But he ſaid there was no Judgment given in that Caſe, 
there were only thzee Judges then in Court; Kelynge, who 
ſpoke nothing to the Point, and Twiſden and Wyndham were 
divided in Opinion. 


Chettle verſus Lees. 


EI + Plaintiff obtained a Uerdi#, and the Judgment 
was entred with a Miſericordia inſtead of a Capiatur, and 

now a Potion was made to arreſt this Judgment, becauſe it 
was an Crro2 not amendable by the Statute of 8 H. 6. fo? 
8H. 6. e. 12. that only helps the Miſpꝛiſion of Clerks in Entries of the 

Judgments; but this is the Fault of the Court in giving 
Cro. Elia. Judgment; and therefoze in an Aſumpſit, where Judgment 
2 ep. Black. mag againſt the Defendant, the Entry was, that the Plaintiff 
more's Caſe, ſhould recover 1001. afſefſed by the Jury, and 5 1. pro miſis per 
162. b. Jur* hie de incremento adjudicat', when it ſhould have been per 


' More, placito 


or. Curiam ; this was held not amendable. 
14. Raym. So in Debt agatnſt an Executoz, Capiatur was entred in. 
— ſtead of Miſericordia, and it was held likewiſe not amendable. 
W. 3. 104. I Econtra 
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Econtra. On the other Side it was ſaid, That in kozmer 
Times the Courts were very ſtri# in amending; but now ſince 
there are ſo many Statutes of Jcofailes, the Judges have 
thought fit to amend any thing that may help and ſuppozt a 
Judgment fairly obtained, the Judgments being their own 
Judgments. Jt | 
There have been Amendments allowed in many things mo2e : Rol. Abr. 
material than this, as in an Ejetment, the Judgment was, 295: Flacit.8. 
Quod querens recuperet dampna & cuſtagia, inſtead of Quod re- 
cuperet terminum. , 
So if Judgment be koz the Defendant upon a Demurrer, Roll. Abr. 
and the Entry is, that ſuch a Day prædict. quer. licet ſolempni- 1 
ter exactus non venit; which is the Entry of a Judgment upon 
a Nonſuſt, and not upon a Demurrer; yet this is amendable. | 
So where Judgment was againſt the Plaintiff, and there: Saund. 289. i 
were ſeveral Defendants, the Entry was, that the Plaintiff 1 
nil capiat per breve; and that the Defendants eant inde ſine die, 1 
was wholly left out, but it was amended, | 
Nay, an Amendment hath been even in this very Point, 
where upon a Crit of Erro2 upon a Judgment fn Dower, 
the Reco2d certified was, That the Defendant was in Miſcri- 1 
cordia, who being in that Caſe an Inkant, and appearing by 1 
Guardian, ought not to be amerced; and therefoze it was 
amended, and made Et nihil in miſericordia quia infans. | 
But per Curiam: This is now remedied by the Statute of g. = | 
16 & 17 Car, 2. c. 8. which enats, That Judgment ſhall not Hob. 12. 1 
be ſtayed after Uerdi foz want of miſericordia, 92 capiatur, | 


Cone werſus Bowles. | 


IE was given in the Common Pleas fo2 the Avowant, t Salk. 205. 1 
and Damages and Costs: The Plaintiff in Replevin 4 187 | 
bzought a CUrit of Erroz in this Court, and the Judgment cad mp. W. 
was affirmed, | 1 

And now a Potion was made that the Avowant might have 77. 
Coſts upon the Statute of 3 H. 7. c. 19. which enats, That 
the Plaintiff ſhall recover Coſts and Damages where the De⸗ 
fendant bzings a CUrit of Erro2 to delay Execution of the 
Judgment. | | 

That the Avowant here is in the Nature of a Plaintiff, and 
hath a Judgment De retorn. habend. given, and fs within 
the Reaſon of that Statute, becauſe his Execution is de- - 
layed by ſuch CUrit of Erroz, as well as the Judgments 
obtained by Platntiffs in other Actions, and ſo W 
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| alſo is within the Equity of the Statute of 3 Jac. c. 8. which 
appoints Bail to be given in a Writ of Erroz to pꝛoſecute it 
with Effet, and to pay all Coſts and Damages to be awarded 
V. SGW. z. fo; delaying of Execution. N 
| But the Court allowed no Coffs, 


Rex & Regina verſus Fezas. 


1 was a Libel in the Spiritual Court cauſa jactita- 
tionis Maritagii; pending that Suit the Moman exhi⸗ 
bited an Indicktment in this Court againſt all the Witneſſes 
who might pꝛove the Marriage, and it was fo2 a Conſpiracy 
by Foꝛce and Arms to carry her away againſt her Will, &c. 

This Indickment was bzought that the Parties might be 
convicted upon the Oath of the Woman, and ſo diſabled to be 
Witneſſes in the Eccleſiaſtical Court to pꝛove the Marriage, 
which by this Beans might be avoided. 

And therefoze Serj. Pemberton moved to ſtay P2oceedings 
upon the Indicment until the Suit in the Spiritual Court 
was determined. * 

This was oppoſed by Serj. Tremaine and the King's Coun- 
ſel, as not pzaficable to ſtay Pꝛoceedings in the King's Cauſe, 
fo2 any Matter depending in a pꝛivate Court, eſpecially in 
this Caſe where the Jnditment was fo2 a Fozce in taking and 
carrying away of a Woman, and marrying her againſt her 
— * and ſo a thing collateral to the Suit in the other 

ourt. 

Neither was this Suit fo2 Delay, fo2 the Defendant had 
indited two of the Mitneſſes againſt him fo2 Perjury. 
The Court would not ſtay the Pꝛoceedings upon the Jn- 

Id. Raym. didment, but it was tried at the Bar, and the Moman being 
9 pꝛoduced as a Witneſs, it was objecked againſt her that ſhe 

Caſ. temp. bught not to be allowed to give her Evidence, becauſe there 
An. 2244 was a Marriage pꝛoved in the Spiritual Court; and where 
8 the Conſequence of the Evidence will redound to the Benefit 
194- of the TUitneſs he is always rejefted. 
« Wms. 611. Curia. Brown was executed fo2 ſtealing 2s. Ramſey, and 
1095. the was allowed to be a Witneſs in that Caſe. 
Cro. Car. And in Fulwood's Caſe upon the Statute of H. 7. the Mo⸗ 
_ was allowed to be a Witneſs; and ſo ſhe was in this 
aſe. 2 


Cudlip 


— — 
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Cudlip verſus Rundall. 


Trin. 2 Willielmi, Rot. 646. 


Nan Aﬀion upon the Caſe the Plaintiff declared, That « $how. 310 

on the ꝛ0th Day of May 36 Car. 2. he was poſſeſſed of a “ nf. 
Term foz Years in an Þouſe, and that the ſame Day he let s cf 
it to the Defendant fo2 ſeven Pears by Indenture, by Ger- 14. Raym. 
tue whereof he entred, and afterwards ſo negligently kept his 23,77 
Fire that his Þouſe was burned. . Caf. temp. 

The Dekendant pleaded, Non dimiſit per indenturam præ- W. 3. 100, 
dictam modo & forma prout, &c. Upon this they were at Tf: ,*1ca. Cat. 
ſue, and the Jury found a Special Gerdick; the Subſtance in L. & Eg. 
whereof was, 275: 


That the Plaintiff was poſſeſſed of the Houſe, and that — 


by Indenture bearing Date the 25 May, made between him 559» 763. 
of the one Part, and the Defendant of the other Part, he *** 
did demiſe the Tenement to the Defendant and his Aſſigns 

fo2 ſeven Pears: Except and always reſerved out of the ſaid 

Demiſe and Leaſe to the Plaintiff, his Executors and Adminiſtra- 

tors, the Houſe, commonly called, The new Houſe, for the 

Uſe of the Plaintiff and his Father, and of his and their Fa- 

mily, if he or they pleaſe to dwell therein ; but not to be let to 

any other Perſon; and at all other Times when they do not live 

there, then to the Uſe of the Defendant and his Aſſigns. 

They find that there was a new Houſe and an old Þouſe, 
and that a Fire happened in a Room of the new Þouſe, 
then in the Poſſeſlon of the Defendant, and burnt it down; 
and ik this was a Demiſe modo & forma, then they find fo2 
the Plaintiff; if not, then fo2 the Defendant. 


Serj. Tremaine made two Points upon this Caſe : 

(1.) The firſt was upon the Declaration it ſelf, Whether 
ſuch an Ackion would lie by the Leſſee fo: Pears againſt 
his Under-Leſſee? And he held that it would, becauſe the 
Plaintiff himſelf is chargeable to his Leſſo: by Reaſon 
of conſequential Damages: Tis like the Caſe of a Ma⸗ 
—_— may maintain an Action koz the beating of his 

ervant. | 

'Tis true, the Counteſs of Shrewsbury bzought the like Action; Rep. 13. b. 
againſt Tenant at Will; and the Judgment was, Quod querens 
nil capiat per billam: But the Reaſon of that Judgment was, be- 

Vor. IV. D cauſe 
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cauſe at the Common Law there was no Remedy againſt 

1 Vern. 23, Leſſee fo; Life, 02 Leſſee fo2 Years, fo2 voluntary oz permil⸗ 

157 3 ſive Waſte; fo2 they having an Intereſt in the Land by the 

" At ok the Leffoz, it was accounted his Folly to grant ſuch 

Freced. Chan. Eſtates, and not reſtrain the Parties by Covenants from 
45% 4. Ca, doing any Waſte, : 


in L. & Eq. 109. Gilb. Eq. Rep. 127. 1 Wms. 406, 527, 528. 2 Wms. 245, 397, 398, (606). 
3 Wns. 267. Caf; temp. Talb. 12, 16. 


(2.) The ſecond Point was, Whether upon this Iſſue Non 
dimiſit modo & forma, there is not a Gariance between the 
Demiſe and the finding by the Jury ? And he held it was not. 
Foz the Plaintiff declared, That he was poſſeſſed of a Þouſe, 
and that he let it, &c. which the Defendant denied modo & 
Co. Lit. forma; and the Jury find, that he did let the Houſe except 
281. b. the new Houſe : Now the Wods modo & forma are of courſe 
here, and no Part of the Iſſue, tis ſtill a Demiſe of the 


2 Cro. 329. Houſe, and the legal Intereſt is in the Leſſee, the other had 


only a Paivilege to live in Part of it; and if Denied, he had 
no Remedy but by Ackion of Covenant, fo2 it will not create 
ſuch an Intereſt as will maintain an Ejetment. 

It a Jury find moze than they ought, yet Judgment ſhall 
be given fo2 the Plaintiff: There are many Authozities to 
this Purpoſe; as in Waſte againſt the Defendant who made 

Cro. Elia. A Feoffment to the Cle of himſelf fo; Life, Remainder to the 
2 Plaintiff and his Þeirs; the Defendant pleaded that he was 
em. fleiled in Fee, and traverſed the making the Feoffment; and 
the Jury found that he made a Fcoffment to the Uſe of him- 
ſelf fo2 Life without Impeachment of Waſte, pet the Plain⸗ 
tiff had Judgment, becauſe the Jury had found ſuch an 
Eftate as was alledged-by him, and tho' they had alſo found 
1d. Raym. that it was diſpuniſhable of Waſte, it being moze than what 


864, 865. was in Iſſue, pet the Defendant havirig taken no Advantage 


an 6 * of it in Pleading, the Plaintiff did recgver. 


Caf. temp. Mac. 300. 1 Mod. Caf. in L. eqs Fi G. 187, 188. 3 Wane. 493, 496. Comyns 
478. 1 Barnes 329. Stra. 1089, 514, 1185, 873, 8 51125. 


But this Cale depends upon the Conftruition of the Moꝛds 
in the Exception, in which, if the ſubſequent CWo2ds qualify 
thoſe which go befaze, then an Intereſt paſſes to the Defendant. 

Now the Exception as it ſtands by its ſelf, ſeems to be 


. 68. againſt the Plaintiff, but the ſubſequent Wos make the 
Owea 6+. Sentence. plain, that 2 Liberty onlp is reſerved foz the 


Plaintiff to uſe the new Þouſe. 
There are ſeveral Caſes which pꝛove chat pꝛecedent Clauſes 


map be qualified by Wozds which come after in the ſame Sen- 
tence, as a Demiſe of the Oemeſnes of his Banoz, in which the 
Lefſo2 alſo granted the keeping of the Park, it was held _ 

the 
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the Soil of the Park did not paſs, tho' the firſt UW02ds did carry 
the whole Eſtate: But the ſubſequent Mozds ſhew fn what 
Manner he ſhall have it. 

Another Reaſon urged fo2 the Plaintiff was, That this Dyer 264. 
Erception is void, becauſe it is contrary to the Demiſe, and = 181. 
to p2ove this, a Caſe was cited out of Dyer, which was, 

Baron and Feme had a Leaſe of a Þouſe in Fleetſtreet: The 
Þusband made an Ander⸗Leaſe fo: Part of the Term, ex- 

cepting the Shops for his own proper Uſe: The pusband dies, 

the Mike entred and was ouſted, and b2ought an Ejetment 

fo2 the Whole, Py Lozd Dyer was of Opinion, that the Moor 880. 
Shops being leaſed generally, and the Exception being only Le 69. 
reſtraſned to the Uſe of the Pusband without ſaying his 
Erccuto2s oz Aſſigns, that it was contrary to the Pꝛemiſſes, 

and ſo the Exception was void, which he tells us was the 
Opinion of other Juſtices tandem. | 

'Tis true the ſame Caſe is repozted in Benloe, but that 
Repozt cannot be true, becauſe it refers to my Lozd Dyer, 
where tis otherwiſe. "Tis likewiſe repozted by my Lozd An- 
derſon that the Exception was abſolute; but this ſeems to r And. 52. 
be upon the firſt Argument of that Caſe, foz my Lozd Dyer 
is expꝛeſs that tandem the Judges were of another Opinion. 

Roe and others contra. 

As to the firſt Point it was argued, that this Ackion Econtr. ' 
would not lie by a Leffee fo; Pears againſt his Under-Lefſee, Br* 
fo2 this Exception made him only Tenant at Will in the New 2 Sand. 206, 
Houſe, which was never demiſed to the Defendant, but tg- Sid. 405. 
tally excepted by erpzeſs Wozds, — 

'Tis an Exception which doth not go to the whole Term 237. 
demiſed, but tis reſtrained to the time when the Plaintiff 
ſhall reſide there; it impozts no moze than an Agreement 
when one doth not uſe the Þouſe the other ſhall, and there- 
foe no Intereſt doth paſs: Jf ſo, it cannot be a Demiſe fo2 
7 Pears modo & forma, tis only a Leaſe at Will: And fo? 
an Authozity in point, the Cafe of Hornby and Clifton wag : And. 52. 
cited, which was this: Hornby made a Leafe of a Þouſe to 
Clifton, except and always reſerved two Chambers, &c. pro 
ſuo proprio uſu & occupatione. Hornby died, his Wife mar- 
ried again, and the Yusband entred into the Chambers ex- 
cepted, and being turned out, he and his Mike bzought an 
Tjetment, and upon Not guilty pleaded they had Judgment, 
becauſe the Exception was abſolute, and the Mozds pro ſuo 
proprio uſu were held to be vain and immaterial. 

Jr was agreed that where an Erception is repugnant to 
the Pꝛemiſſes the Gzant is votd, but tis not lo here. 
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Judici 


That the End of an Exception is to take ſomething out 
of the G2zant which would otherwiſe have paſſed, and 'tis 
always of ſuch Things which are in Being at the Time of 
the making of the Gant. | 

Here tis Except and always reſerved, &c. Now this Wow 
always is of as great Stgnification as if the whole Term 
had been reſerved. 

But it muſt be taken either as a Deſcription of the Thing 
excepted, oz a Declaration foz what Purpoſe it was ex⸗ 
cepted. 

It cannot be taken in the firſt Senſe, and therefoze it 
muft be conſtrued as a Declaration to what Ade it was er- 
cepted, and that is by the expꝛeſs Mozds to the Plaintiff 
and his Aſſigns. 

Beſides, this Þouſe was not to be let to any other Per- 
ſon whatſoever, which Mozds would be idle if the Plaintiff 
had only a perſonal Uſe to himſelf. 

The Court making ſome Doubt upon the firſt Argument, 
whether this was a Tenancy at Will by the ſubſequent 
Mozds, one of the Juſtices being of Opinion that the De⸗ 
fendant could not be Tenant at Mill, becauſe the Plain⸗ 
tiff muſt have been nonſuited, if he had not pꝛoved a De- 
mile fo2 ſeven Pears; therefoze Time was taken to conſi- 
der of it, and afterwards in Hillary Term 4 Will. -Judg- 
ment was given that the Defendant was Tenant at Will, 
and no moze, that this could not be a Leaſe fo2 ſeven 
Pears, becauſe it was at the Pleaſure of the Leſſoz, when 
and how long the Defendant ſhould enjoy it; and there- 
foze it was held that the New Houſe was abſolutely excepted 
out -of the Demiſe, and it was ſuch an Exception, which 
was not qualified by the ſubſequent Moꝛds, being fully ex- 
cepted befoze. 

Then as to the Action it was held that he who hath the 
Inheritance cannot have an Adlon againſt Tenant at Mill, 
but the Leflee fo2 Pears may: That in this Caſe the Eſtate 
is not the Queſtion but conſequential Damages; that the 
finding of the Jury was out of the Iſſues Foz if Treſpaſs 
fs bzought, and the Defendant ſhould plead Son Franktene- 
ment, and the Jury find him Tenant in Common with ano- 
ther, there is a good Cauſe of Afton found, but tis out of 
the Iſſue, and will not maintain the Declaration, Judg: 
ment was given koz the Defendant. | 
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Baugh werſus Killingworth. 


1 Plaintiff was indebted to the Defendant fo2 the Car. temp. 
Rent of a Youſe and Lands in the Country, and Y. 3- + 


coming to London was arreſted by the Defendant by Uir- 
tue of a Plaint levied in the Sheriffs Court of London; 
fo2 which he bzought an Aﬀion on the Caſe, and declared, 
Quare cum, (the Defendant) machinans & fraudulenter inten- 
dens eundem (the Plaintiff) magnopere prægravare, & minus 
juſte opprimere 15 Aprilis Anno x. injuſte & malitioſe apud Lon- 


don, &c. eundem (the Plaintiff) prætextu & colore cujuſdam | 


prætenſæ querelz in Cur Dni' Regis & Reginæ adtunc tent” co- 
ram Johanne Fleet Mil tune un' vic. Civit' London in Computa- 
torio ſuo ſcituat* in paroch & warda præd. intrat. & levat' ad 
ſectam (the Defendant) ſuper quand. prætenſ. Action. ad mag- 
num prætenſum damnum ipſius (the Defendant) arreſtari & im- 
priſonari cauſavit & procuravit ac præd' (the Plaintiff) in pri- 
ſona & cuſtod' ibid. ratione arreſtation præd per magnum tempus 
ſcil. per ſpacium ſex dierum detent” fuit p letedu ſufficien' ma- 
nucaptor. & ſecuritat. ad prætenſ. Action. pred. pro pred. pretenſ. 
dampno ubi revera & in facto E (the Defendant) tempore 
arreſtation & impriſonamenti ipſius (the Plaintiff) ut præfertur 


vel ad aliquod tempus antea nullam habuit cauſam actionis verſus 


præfat' (the Plaintiff) 2 ejuſdem Curiæ ratione 
uorum quidem injuſtæ & malitioſz arreſtacon & impriſonamenti 
ipſius (the Plaintiff) præd' idem (the Plaintiff) non ſolum in 
priſona & cuſtodia per totum tempus præd. detent. & de libertate 
ſua deprivatus fuit ſuper prætenſ. Action. præd. pro damnis præd. 
verumetiam magnos labores & expenſ. pro relaxation ſua ab arre- 
ſtation. & impriſonament' præd. crogavit ac ſubire & erogare com- 
pulſus fuit unde dic. quod deteriorat' eſt & dampnum habet ad 
valentiam quingentar. librarum & inde produc. ſectam &c. 


Upon Iſſue joined they went to a Trial, and the Plaintiſf 
had a Gerdict; and now Serj. Tremaine moved in Arreſt of 
Judgment, That there was no Reaſon (as he alledged) to 


ground an Afton on the Caſe, faz tho' the Sheriff's Court Ca. temp. 


had not an oziginal Jurſsdit#ion of the Cauſe, it being fo2 1 


Rent due fo2 a Þouſe and Lands in the Country, yet when 
the Plaintiff was in the City, that Court had a Jnrisdifion 
over his Perſon, N | | 


Vor. IV. E | | Beides, 
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Beſides, he might have pleaded to the Jurisdiffon in that 
Aﬀion, which was bzought againſt him in the Compter, 
which he had not dene, neither did he alledge in this Decla- 
ration that he was held to unreaſonable Bail; fo2 if that 
had been ſo, there might have been ſome Colour fo2 this 
Adlon, but upon the Pleadings there is none. 
Stra 114, If a Suit ſhoulg be commenced, fo2 which there is but a 
$6. 43, pꝛobable Cauſe of Atziou, yet the Defendant in ſuch Ation 
98, 173, {hall not be entitled to another Suit againſt the Plaintiff. 


174, 175. 
Ld. _ 378, 380, 381. Caf. temp, W. 3. 4, 208, 257, 273, 555. Caf. temp. An. 180, 181. Caf. 
temp. Mac. 145, 148, 149, 209, 210, 214, &c. 219, 220. 1 Mod. Caf. in L. & Eq. 227, 307, 308. 
1 Barnes 74, 318. Ld, Raym. 439, 28, 1072, 768, 808. Caf. temp. W. 3. 598. Caf. temp. Mac. 
307. Stra. 1198. 


1 Roll. Abr. So if there be Judgment againſt the Defendant fo2 a 
2 Coo. 333. Debt and Damages, and bekoze Erecution the Poney is 
paid to the Plaintiff, who thereupon releaſes the Dekendant, 
and afterwards takes him in Execution within the Pear, yet 
he ſhall not have an Action fo2 this Cleration, but muſt bꝛing 
an Audita querela. | | 
So likewiſe 1f he take him in Execution after the Year, 
'tis erroneous, but an Aﬀion will not lie, he muſt bzing a 
Writ of Erro, | 
And fo? theſe Reaſons the Judgment was ſtayed, 


Hodge verſus Clare. 


Id. Raym. ys fac. was bzought by John Hodge as Adminiſtratoz to 
x <P Alexander Hodge, during the Abſence of Hannah Hodge, 
Lutw. 342. Upon a Judgment recovered in this Court, upon which there 
e Wed, e Was a Writ of Crroz bzought in the Exchequer Chamber, 
S. Cc and the Judgment affirmed. 

and denied. Fitz-G 202, 257, &c. Ld. Raym. 338, 667, 1071, 409, 265, 824, 1216. 


The Defendant demurred to the Scire fac. and fo2 Cauſe 
ſhewed, 


1. It doth not appear that any Judgment was given in the 
Exchequer- Chamber (upon which this Scire fac. is now bꝛought) 
to have Execution; fo2 the oꝛds adjudicat. fuer. were left out. 

2. 'Tis not averred that Hannah was abſent at the Time of 
the Adminiſtration committed to John Hodge, and ſo continued. 

This Dbjeftion was anſwered by the Court that the Party 

ought to plead it. | | 

3. That the Adminiſtration was vold, becauſe of the Jn: 
certainty; fo; having pꝛaped Oyer of the Adminiſtration, 
which being read in hæc verba, it appeared. to be granted du- 

'rante abſentia, &c. at. d doth not ſay from what Place the 
Perſon was abſent, This 


j 
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This was alſo anſwered by the Court, That it ſhall be 
intended out of the Kingdom. 

4. That it muff be void, becanſe the Owinarp hath no 
Power to grant Adminiſtration by the Common Law; the 
Authozity which he hath is given to him by particular 
Statutes. ; | 


By the Statute of W. 2. he hath Power to dilpoſe the :; Ka. 1. ; 
Eſtates of Perſons dying inteſtate. cap. 19. 

By the Statute of 13 E. 3. cap. 11. he hath Power to ap- 
point Adminiſtratoꝛs; and by the Statute of 21 H. 8. cap. 5. 
that Power of granting Adminiſtration, which befoze was 
too general, but now reſtrained to the Mike oz next ok Kin. 

- Now if the Dzwwinary doth exceed the Authozity given to 
him by theſe Statutes, then this Court will pꝛohibit him. 

But luch an Adminiſtration as this is not warranted by i 
any of theſe Laws, becauſe tis direcked to whom the Admini- | 
ſtration of Inteſtates Eſtates ſhall go; but tis not appointed i 
by any of theſe Statutes, that it ſhall be granted to any iq 
one during jthe Abſence of another, and therefoze the Gzant | 
of this Adminiſtration muſt be votd. | nee j 

Jt would be very inconvenient ik it ſhould be otherwiſe in | 
reſyet of Debtozs and Creditozs, becauſe this Adminiſtra⸗ | 
tion is determinable upon the returning of Hannah Hodge 1 
into England, of which all Debtozs muſt take Notice at their | 0 
Peril; and it would be alſo very hard upon the Creditozs, 4 
who having commenced their Aﬀtons againſt ſuch Admint- i 
ſtratoꝛs muſt then begin again. j 

But theſe Dbjetfons were not allowed, fo2 all of them | k 
may be made as well againſt an Adminiſtratoꝛ Durante minore i 
ætate, which is very like this Caſe; and yet ſuch an Admini⸗ | i} 
ſtration is held good, becauſe tis in a manner granted to | 
= right Perſon, who has thereby good Authozity to receive 1 

ate. | 
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Jones werſus Beau. 
N Indebitatus Aſſumpſit was b2ought fo2 the Pꝛoſits 


Caf. temp. 
2 10. of the Dffice of the Chancelloz to the Biſhop of 
1 Show. 288 Landaff. 


The Defendant pleaded Non aſſumpſit, and this 

-- —n Iſſue direted out of Chancery, was tried at the 

The Bill was exhibited in that Court by the now Deken⸗ 
dant fo2 the Books belonging to the Office, and to quiet 
him in the Poſſeſſion thereof. 

At the Trial in this Court, the Defendant by Oꝛder of 
the Court of Chancery was to admit of the Receipt of the 
Pꝛoſits of the Office to the Ualue of 5 l. and was alſo to ad- 
mit the Copy of the Patent under which the Plaintiff at Law 
did claim, and the Confirmation of the Dean and Chapter. 

The Patent was made in the Pear 1672. by Francis David 
then Biſhop of Landafi, by which this Office was .granted by 
him to D2. ny 5 and the Plaintiff Jones, and to the Sur- 

© vivo?, and that Oz. Lloyd was dead. 

So that the Point now tried was, Uhether it had been 

an Uſage in this Dioceſe to grant this Office to two, and it 
muſt be ſuch an Uſage as was befoze the making the Statute 
of 1 Eliz. otherwiſe it will not warrant ſuch a G2ant. 

The Plaintiff pꝛoduced four G2zants of this Office to two 
Perſons, of which thzee were made in the Time of one Bt- 
ſhop, and the laſt was made in the Pear 1620, and no Gant 
thereof afterwards to two, until this to D2, Lloyd and the 
Plaintiff Jones. | 

I Cdhere: 
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Mhereupon the Counſel fo2 the Defendant inſiffed, That 
{f the Plaintiff had any Title it was gone by Non-ufer, fo? 
the Chancelloz, being a Judicial Officer, the Ncn-uſer is a Fo)- 
keiture of the Office, it being fo2 the Adminiſtration of Juſtice. 

The Biſhop being in Court, offered to be ſwozn to give 
Evidence concerning the Uſage in his Dioceſe, and that he 
had granted this Office to one, &c.' Ain 

But this was not allowed; foz if the Plaintiſf hath a good 14. Raym. 
Title, then the Gꝛant made by the Biſhop is vold : And it 3,9, %s 
was compared to a Patron in an Ejement, who is never 10s, 14:1. 
permitted to be a (Witneſs to maintain the Title of his &* dewp. 


W. 3. 40, 339. 
Clerk. ; | | 340, 345» 
Then it was objeted, That ſince the Plaintiff had p20- 372, 385, 

duced no Gant to two Perſons, but what was fifty Pears after 3, 101, 
the 1 Eliz. that it would be a very difficult Matter to perſuade 82s, 652, 
the Jury to take it upon their Daths, that the-Office was 728, 1148, 
granted \a befoze the making of the Statute, Oo 
But Serj. Pemberton anſwered, That theſe' Gzarifs were 
only pꝛoduced as Evidence that ſuch were made, there being 
no Reco2ds ertant relating to this Batter befoze that Time. 
And Juſtice Dolben 'remembzed Ridley's Caſe, concerning 
the Office of Regiſter of Briſtol, whereſn my-Lo2d Hale was 
of Opinion, That ff ft could be ſhewn that ſuch Gꝛants were 
made ſome Time after 1 Eliz. it would be an Evidence that 
ſuch were alfo made befoze the Statute. 08 - 
The Jury found the Matter ſpectally, and the Point upon 
the Special Gerdick was, CUhether the Dffice of a Chancelloz, 
which hath been uſually granted to two ever ſince the Statute 
of 1 Eliz. can be granted by Law? | | 
In the Argument of this Caſe it was admitted: That 
Offices Miniſterial may be granted to two, and ſo may alſa 
ſome Judicial Offices, which are eſtabliſhed by Ack of Parlia- 
ment; but if ſuch Ollices are of Antiquity, then a Gzant made 
to two is void; and therefoze if the Dffice of P2othonotary ! Taft. 146. 
of the Common Pleas, 02 thoſe of Chief Juſtice of either Gz; 7.5: 
Court are granted to two, the Patents are vold, becauſe they Jones 263. 
may differ in Judgment, which would be a Delay to Juſtice ; _ Ent. 
ſo here this G2zant map be of publick Injurp; koz if it be cat temp. 
allowed to be good to two, then one may abſolve, and the Talb. 97, 98, 
other may excommunicate. „ 
2. This Gzant is vold upon the Statute of 1 Eliz. which 
enats, That all lawful Grants made by Eccleſiaſtical Perſons of 
any Office in OLD TIME WONT to be granted, ſhall be good. 


Vor. IV. F Now 
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. Now this cannot be a good Grant, if the Dfiice bath not 
I been uſually granted to two in old Time, which was not found 
| by the Uerdi#, fo2 there was no Evidence to that Putpolc. 


Ex parte Econtra. It was argued, That the Sꝛant of this Office 
.. 4 a0. Was good; tis line the G2ant to two Sheriffs, oz of the Au- 
| dior Cris Dit02'S Place of the Court ot᷑ Cards, when that Court was 
. Cale. in being, which was partip a Judicial Offiee. 
. -_- *Tis not vold at the Common Law, and ik ſo, the Statute 
it | of 1 Eliz. makes no Alteration as to this Caſe; fo2 that re- 
i | ſtrains Biſhops from making Gꝛants of Lands, Tenements and 
1 | Hereditaments, being part of the Poſſeſſions of their Biſhop- 
tricks, other than fo2 twenty-one Pears oz .thzee:Lives, from 
| the Cime ok ſuch Gzant; which hath been ufually demiſed, ana 
| whereupon the old accuſtomed Rent, oz moze, ſhall — 
i But a Gant of an ancient Office in ſuch Manner as it 
[i - hath been accuſtomed to be granted is out of that Statute, 
| the Bakers . whereof did chiefly regard the Revenue of the 
== -  Snecefſoz, that he might have ſufficient to maintain Hoſpita- 
lity, and to repair the Dilapidations of the Church, if any 
F ſuch ſhould be, which might not be done, if the Atts of his 
| | P2edeceſſo2 Gould bind him. 
. 
; 
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Bridg 29. But this is an ancient Office, and being grantable to two, © 
io Rep. 3 it cannot, be a Diminution of the Revenue of the Succeſſor, 
and therefoze it muſt be exempted out of the Statute. 


8 | Curia. Nothing tan ſuppoꝛt this Gzant but Uſage, and there 
Wo» being enough found ta induce the Court to be of Opinion, 
13 That this Office was ancientiy granted to two betoꝛe the Sta- 

[: tute; theretoꝛe they held this Gꝛant good; and Judgment was 

if h given fo the Plaintiff, 

| 
| 


4 Afterwards the Defendant Beau libelled againſt D2. Jones 
ö in the Spiritual Court fo2 his Ignozance in the Canon and 
Civil Laws, the Knowledge whereof (as he ſuggeſted) was 
required in a Chancelloz; whereupon D2. Jones bzought a 
Peohibition as followeth. 
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anno 3 Gulielmi & Mariæ Rot. 444. 
in Banco Regis & Regine. 


G Epiſeopus 14 n. fujr ad reſpondend. A&ion — , 5 


Johan. Jones legum Doctori Vicar. in ſpiritualib gene- pfiicen. i 
ral. & Cur* conſiſtor Epiſcopal' Dioceſ. Landav. official. | 
principal” qui tam pro Dno. Rege & Dna. Regina quam pro id 
ſcipſo ſequitur de placito quare ſecut. eſt placitum in Cur. Chri- 
ſtianitatis contra prohibition. dict Dni Reg. & Dnæ. Regine ci 
prius inde in contrarium direct. & deliberat. & unde idem Johan. 
Jones qui tam &c. per Joſuam Morris Attorn ſuum queritur 
quod cum officium Vicar. in ſpiritual' general. five Cancellar. Th Ofc 6 of 
principal. official Epiſc. Landaven. pred. eſt antiquum officium ac — * 
a tempore cujus contrar. memoria hominum non exiſtit quando- Chancellor. 1 
cunq; officium illud acciderit vacuum eſſe przdi&t. Officium conceſſ. i 
& coyceſſibile fuit & dari & concedi conſuevit per Epiſcopum | ll 
Landaven' pro tempore exiſten alicui perſon# idon. pro termino 4 
vitz ſuz ſeu aliquibus duabus perſonis idoneis conjunctim & di- 
vilim pro termino vitarum ſuarum & vitæ alterius diutius viventis 
ac ſecundum hujuſmodi conceſſionem habit. & gaviſ. fuit juxta Grantable to 
formam & effetum hujuſmodi conceſſion. cumque officium prædict for — 
fuit vacuum ac ſuper inde Franciſcus nuper Epiſcopus Landaven' 
7 die Septembris Anno Dni. 1671. apud London prædict. videlicet Grant of the 
in paroch. beatæ Mariæ de Arcubus in warda de Cheape per Otter. 
quaſdam litcras ſuas patentes ſigillo ſuo Epiſc' ſigillat. per eun- 
dem Johannem qui tam &c. hie in Curia prolat. geren. dat. eiſdem 
die & Anno pro diverſis bonis & legitimis cauſis & conſiderationib. 
animam ſuam in ea parte ſpecialiter movenꝰ dediſſet conceſſiſſet 
& coufirmaſſet pro ſeipſo & ſucceſſoribus ſuis Epiſcopis Landaven, 
1 dilecto 
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dilecto ſibi in Chriſto Richardo Lloyd legum Doctori un' advoca- 
tor. almæ Curiæ Cantuar. de Arcub London & præd. Johanni 
Jones qui tam &c. per nomen Johannis Jones artium magiſtri & 
Collegii Jeſus Oxon. ſocii & eorum utrique conjunctim & diviſun 
& eorum alteri diutius viveriti (ipſis Richardo Lloyd & Johan. 
Jones perſonis idoneis ad officium illud hend' exiſten.) prædictum 
officium vicar. in ſpiritualibus general' & official. principal. in & 
per totam Civitat. Dioceſ. & juriſdiction. Landaven. præd' & præ- 
ſiden. Curiæ Epiſcopal. Landaven. præd. ubilibet infra Dioceſ. 
præd. conſtitut. ſive conſtituend. eoſq; & corum utrumque conjun- 
ctim & diviſim Vicar. in ſpiritualibus general & Cur, Conſiſtorial. 
Epiſcopal. Landaven. præd official' principal' conſtitut. præfecit 


habend. exercend. tenend. & gaudend. præd officium & officia ac 
etiam omnia & ſingula præmiſſa cum ſuis. pertinen. quibuſcunq; 


a a præfat. Richardo Lloyd & Johanni Jones qui tam &c. conjunctim 


& eorum utriq; per ſe diviſim & eorum diutius viven. per ſe aut 
deputat. aut ſurrogat. ſuos ſufficientes quoſcunque ſine impedition, 
impedimento aut moleſtia ſua vel alicujus ſucceſſorum ſuorum Epiſ- 
copor. Landav. prædict. una cum omnibus & ſingulis feodis vadiis 
profic. commoditatib. emolumentis & honorariis quibuſcunq; ad 
officium præd. ſpectan. & 'pertinen' ac ratione & intuitu præmiſſo- 
rum vel eorum aliquorum de jure conſuetudine vel alio quoquo 
modo debit. & ſolvi conſuet. a tempore confection. literarum 
paten. præd. pro & duran. termino & terminis vitarum natural ium 


_ eorundem Richardi Lloyd & Johannis Jones & eprum utriuſq; 


diutius viven. quam quidem conceſſion præfat. Richardo Lloyd 


Confirmed by & Johanni Jones qui tam &c. in forma præd. fact & omnia & 


the Dean and 


Chapter. 


ſingula in eadem content. poſtea ſcil' primo die Martii An. Dni. 
1671. ſupradict præd. Decan & Capitul' Landaven. apud Lon- 
don. prædict. in parochia & warda prædict. per quoddam ſeriptum 


ſuum confirmationis ſigillo ſuo Capitul' ſigillat. quod idem Johannes 


qui tam &. hic in Curia profert geren dat. eiſdem die & Anno 
in vita præfat. Franciſ. tunc Landaven. Epiſc' pred. exiſten. ac in 
vita præfat. Richardi Lloyd modo defunct. ratificaverunt & confir- 
maver. virtute quarum quidem literarum paten. ac confirmation, 
inde fic ut præfertur fact. prædict: Richardus Lloyd & Johannes 
Jones qui tam &c. fuer. de officio prædicto cum totis feodis profi- 
cuis perquiſit. & pertinen. adinde ſpeQan. ſeiſit. ut de libero te- 


nemento pro termino vitarum ſuarum & vitz eorum alterius 
4 diutius 
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omnibus feodis proficuis & pertinen. adinde ſpectan' gaudere & 
habere debuit & debet virtute conceſſion. & confirmation. pred”. 
Cumque omnia & ſingula placita & negotia tangen. & concernen' 
liberum tenement” ac jus & titulum aliquarum terrarum officiorum 
& hxreditament. ac validitat. interpret. vigorem vel effectum ali- 
quorum donorum conceſſion. five confirmation” infra hoc Regnum 
Angliæ fact ac etiam interpretation. Chartarum & conceſſion. ad 
Dominum Regem & Dominam Reginam nune & coronam ſuam 
Regiam & non ad Curiam Chriſtianitatis ullo modo ſpectan. & 
pertinen. ac per leges terræ hujus Regni Angliæ in Curia Domini 
Regis & Dominæ Reginæ de record' coram ipſis Rege & Regina 
vel Juſtitiariis ſuis Curiarum illarum ac judicibus ſecular. & tem- 
poral. & non in Curia Chriſtianitat. nec per jur' ſive cenſuras Ec- 
cleſiaſtic' ullo modo triari terminari & diſcuti debeant & ſemper 
hactenus conſuever, & debuer. pred' tamen Gulielmus modo Lan- 
daven. Epiſc. præmiſſorum non ignarus & leges hujus Regni Angliæ 
minime ponderans ac illas violare proponens & machinans præd. 
Johannem Jones qui tam &c. contra leges & ſtatuta hujus Regni 
Angliæ indebite prægravare opprimere & fatigare necnon jus ſtatum 
titul. & intereſſe ipſius Johannis Jones qui tam, &c. in & ad offi- 
cium præd' evacuare & vim validitatem conceſſion. & confirma- 
tion officii præd' in forma prædicta fact' per callidas aſſertiones & 
allegationes in hac parte fact in Curia Chriſtianitat' triari & ter- 
minari eundemque Johannem Jones qui tam &c. ab executione 
officii præd' ac feodis & proficuis officio prædict. ſpectanꝰ & per- 
tinen' hend' & percipiend* amoveri deprivari & excludi cauſare 
necnon dictum Dominum Regem & Dominam Reginam nunc & 
coronam ſuam Regiam exhæreditare cognitionemque placiti quæ 
ad ipſos Dominum Regem & Dominam Reginam nunc in hac 
parte & Coronam ſuam Regiam & non ad Curiam Chriſtianitat. 
ullo modo ſpectat & pertinet ad aliud examen in curia Chriſtianitat. 
trahere ipſumque Johannem Jones qui tam &c. in Curia Chriſtiani- 
tat. coram Georgio Oxenden legum doctore almæ Curiæ Can- 

Vor. IV. G tuar. 
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tuar. de Arcubus London. official. principal' legitime conſtitut. 
ſcil. apud London. præd' in paroch. & warda præd' tent. poſt 
conceſſion & confirmation. in forma præd' fact. de ſuper & 
concernen. validitate ejuſd' conceſſion. & confirmat* ac præd' jus 
ſtatum & titulum ipſius Johannis Jones qui tam &c. de & in 
officio præd. traxit in placitum ac verſus ipſum Johannem Jones 
qui tam &c. ibidem diverſos articulos exhiberi & objeci cauſavit 
quorum quidem articulorum tenor ſequitur in hac verba ſcilicet 


dae Verba. Imprimis Objicimus & articulamus againſt you the ſafd D!, 
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John Jones, That whereas pou do execute the Office of Chan- 
cello2, and do exerciſe Eccleſiaſtical Jurisdickion, by Uirtue 
thereof within our Dioceſe of Landaff, and whereas the Laws 
Eccleſiaſtical of this Realm poſitively require and direct, that 
Nullus ad officium Cancellar. commiſſionar. aut official' admit- 
tetur ad juriſdiction. quamlibet exercend. niſi qui in jure Civili 
& canonico eruditus exiſtat ſitque in praxi & cauſis forenſibus lau- 
dabiliter exercitatus, Pou the ſald D2, John Jones do exerciſe 
the Office of Chancelloz and Pꝛincipal Official and Eccle- 
ſiaſtical Jurisdicion in our Dioceſe of Landaff, and are not 
in jure Civili & canonico eruditus nec in praxi & cauſis forin- 
ſecis laudabiliter exercitatus, no? have applied yourſelf to the 
Study and P?2afice of the Civil and Canon Laws, as re- 
quired by the ſaid Eccleſiaſtical Laws; but have wholly ap- 
plied your ſelf fo2 near twenty Pears laſt paſf, and do till, 
to the Study, P2zafice, and Exerciſe of Phyſick, whereby 
great Pꝛejudice and Detriment map and doth ariſe to the 
Publick, Et objicimus & articulamus ut ſupra. Item objicimus 
& articulamus againſt you the ſaid D2, John Jones, That you 
appointed Deputies not skilled in Civil oz Canon Law. z. 
That he was abſent fo2 the moſt part from Landaff, where 
the Conſiſtozy Court ought to be kept, and did not p2ovide 
a Surrogate to be reſident there. 4. That he left his Chan- 
cello s Seal with one Philip Maddox the Regiſter, and ſome- 
times with his Mife; whereas it ought to be kept by himſclf-o2 
Deputy. 5. That he abſolved William Corniſh and his Wife 
from a Sentence of Excommunication fo2 a Clandeſtine Mar⸗ 
riage, and had taken Yoney by way of Commutation of Pe- 
nance. 6. The Eccleſiaſtical Laws require, That a Pinifter who 
marrieth Perſons clandeſtinelp, ſhall be ſuſpended ab officio & 


beneficio f02 3 _ and a Perſon ſo decreed ſuſpended you — a 
ew 
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few Nleeks after abſolved. 7. Fo2 menacing the Biſhop's Appa- 
rato2s in ſerving a Summons. 8. Foz declaring the Biſhop's 
Servant Excommunicate fo2 ſerving a Bonition under the 
Epiſcopal Seal. 9. Foz adbſolving one whom the Biſhop had 
excommunicated. 10. That he refuſed an Apparatoz ap- 
pointed by the Biſhop to exerciſe his Dſſice by a Deputy, and 
appointed another in his Room. 11. Foz reſerving and pꝛo⸗ 
hibiting the Regiſter to ſend the Book of Afﬀs and Entries, 
that the Biſhop might inſpei the Jrregularſties in ſome P20- 
ceedings in the Conſiſtozy Court. 12. Fo2 iſſuing out pub⸗ 
lick Inſtruments in his own Name; Johannes Jones Legum 
Doctor Reverendi in Chriſto Patris Gulielmi permiſſione divina 
Landaven. Epiſc. Vicarius in ſpiritualibus generalis & official. prin- 
cipalis legitime conſtitut. univerſis & ſingulis Clericis & literatis in 
& per totam noſtram Landaven. Dioceſ. &c. 13. That licen- 
ſing of Curates and Apparatozs was excepted out of his Pa⸗ 
tent, yet he hath ercrciſed Jurfsdi#fon contrary to the Pa- 
tent. 14. By licenſing Pꝛocozs and Apparatozs, &c. 15. 
Who have ated after Bonition given to you. 16. That he 
hath diſplaced Perſons appointed by the Biſhop to a# as Ap- 
paratozs and P2ofto2s. 17. That he cited all Schoolmaſters 
and Curates who aied without Licence to appear befo2ze him, 
and to take Licences, notwithſtanding the reſtraining Clauſe 
in his Patent, whereby that Power is reſerved to the Bi⸗ 
ſhop. 18. That he granted a Licence fo2 Evan Rees to marry 
Mary Tanten, being under the Age of 12 Pears, and an 
Þeireſs, without the-Conſent of her Tuto? oz Guardian. 19. 
That he granted Adminiſtration to one, and afterwards with- 
out revoking it, granted a P2obate of a nuncupative Will 
of the ſame Perſon to another as Erecutoz. 20. That he 
granted Licences to Schoolmaſters contrary to his Patent. 
21, Item quod dictus Johannes Jones Legum Doctor fuit & eſt 
Dioceſ. Landaven, Cantuar. Provinciæ eoq; intuitu ac ratione hu- 
jus litis juriſdiction. hujus Curiæ notorie ſubditus & ſubjectus & 
ponit ut ſupra. Item quod de & ſuper præmiſſis, &c. Item obji- 
eimus & articulamus quod præmiſſa omnia & ſingula ſunt vera dic- 
tumq; doctaorem Johannem Jones propter temeritatis ſuæ exceſſum 
in præmiſſis necnon propter iuſufficientiam & ignorantiam ſuam an- 
tedict. canonice puniend. ae ab officio ſuo prædicto amovend. fore 
& debere pronunciamus, &c. Gulielmus Landaven. prout per 
3 eoſdem 
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coſdem articulos in prædicta Curia Chriſtianitatis coram præfat. 
Georgio Oxenden reſiden. & veram copiam inde in Curia hie pro- 
lat. plenius liquet & apparet præd. Gulielmus Landaven. Epiſc. 
eundem Johannem Jones qui tam, &c. in præd. Cur. Chriſtiani- 
tat. coram predict. Georgio Oxenden occaſione articulorum pred. 
comparere minus juſte aſtrinxit ac eundem Johannem Jones qui 
tam, &c. de & in præmiſſis condemnari ac de & ab officio præd. 
= per definitivam dict. Cur, Chriſtianitat. ſententiam deprivari totis 
| ſuis viribus conatur & indies machinatur ac licet breve dictorum 
| | Dni. Regis & Dominæ Reginæ de prohibitione præfat. Georgio 
! Oxenden & al. judicibus in hac parte competen. viceſimo die No- 
vembris anno Regni dictor. Dni. Regis & Dominæ Reginæ nunc 
quinto apud London. pred. in parochia & warda præd. in con- 
trar. inde direct. & deliberat. ſuit idem tamen Gulielmus Epiſco- 
pus Landaven. placitum prædict. poſt prohibition. Regiam prius 
in contrar. inde in forma præd. direct. & deliberat. ſcilicet vice- 
ſimo primo die Novembris anno Regni dictor. Dni. Regis & Do- 
minæ Reginæ nunc quinto ſupradict. apud London. prædict. in 
paroch. & warda prædict. ulterius proſecut. fuit & in placito illo 
proceſſit (dicto brevi dict. Dni. Regis & Dnæ. Reginæ de prohi- 
bitione prefat. Judicibus in ſpiritualibus prius in contrarium inde 
in forma prædicta direct. & deliberat. non obſtante) in dict. Dni, 
Regis & Dominæ Reginæ nunc contemptum & ipſius Johannis 
Jones qui tam, &c. dampnum præjudicium depauperation. & gra- 
vamen manifeſtum ac contra leges hujus Regni Angliæ unde 
idem Johannes Jones qui tam, &c. dicit quod ipſe deteriorat. eſt 
& damnum habet ad valentiam centum librarum & inde produc. 
ſectam, &c. 
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Et præd. Gulielmus Landaven. Epiſc. per Bezaleel Knight 

Attorn. ſuum venit & defendit vim & injur. quando, &c. & 

| omnem contemptum & quicquid, &c. & dicit quod ipſe non ſecu- 

The Defen- tus fuit placitum præd. verſus præd. Johannem Jones in Cur. 

— Chriſtianitat. contra prohibitionem dictorum Dni. Regis & Dominæ 

13 nor proſecute Reginæ prout idem Johannes Jones qui tam, &c. ſuperius ſuppo- 
1 1 ſuit & de hoc ponit ſe ſuper patriam & præd. Johannes Jones qui 

N= Iſſue there- tam, &c. ſimiliter, &c. ſed pro brevi Dni. Regis & Dnæ. Reginæ 

11 $54 pro Con- de Conſultation. quoad placitum pred. ſuper primum articulum in 
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til bart hr ha- narratione prædict. mentionat. & quoad materiam in eodem 
1 murs, content. habend. idem Gulielmus Epiſc. Landaven. dicit quod 
i 3 | narratio 
| 


— 


„** gl 


"Paſch. 3W. & NM in B R 1691. 25 


narratio pred. quoad pred. primum articulum & materiam in 
codem primo artic content. minus ſufficien. in lege exiſtit ad 
ipſum Gulielmum Landav. Epiſc. ad inde reſpondere compel- 
lend. ad quam idem 'Epiſc. necefle non habet nec per legem 
terræ aliquo modo tenetur reſpondere unde pro defectu ſufficien. 
narration. in ea parte idem Epiſc. petit judicium de narration: 
præd. quoad præd. primum articulum ac quod breve dictorum 
Domini Regis & Dominæ Reginæ de Conſultatione in ea parte 
quoad eundem primum articulum concedatur, &c. Et pro brevi 
de Conſultatione quoad reſid. articulorum præd. in narratione 
prædict. mentionat. habend. idem Epiſcopus ulterius dicit quod 
per & ſecund. Canones & Leges Eecleſiaſticas in Regno An- 
gliæ uſitat. & approbat omnia & ſingula offenſæ crimina & ma- 
teriæ. in eiſdem articulis mentionat ſub periculo quarundam Ec- 
cleſiaſticarum Cenſur prohibit” ſunt & diverſis Eccleſiaſticis cen- 
ſuris punibil. exiſtunt necnon per eaſdem leges coram Eccleſia- 
ſticis judicibus in ea parte competentibus & non alibi triari exa- 
minari & puniri ſolent & debent quodq; in vel per eoſdem re- 
{id' articul' vel proſecution eorundem vel alicujus eorum in Cu- 
ria Chriſtianitatis jus ſive titulus ad vel in officio præd. in nar- 
ratione pred. mentionat triari examinari vel in quæſtione redigi 
minime poſſit Itemq; Epiſcopus ulterius dicit quod ipſe idem 
Epiſcopus eundem Johannem Jones in Curia Chriſtianitat. pred. 
videlicet apud London. præd. in parochia & warda pred. pro- 
ſecutus fuit ſuper eoſdem reſid. articulos ſupradictos in ordine 
ad canonicam punitionem & Eccleſiaſticas Cenſuras in ea parte 
debitas & minime per deprivation. ſeu excluſion. ab officio præ- 
dicto pro cauſis in eiſdem articulis reſiduis ſuper eundem Johan- 
nem Jones infligend. & adhibend. Et hoc idem Epiſcopus pa- 
ratus eſt verificare unde petit judicium & breve dictorum Domini 
Regis & Dominz Reginæ de Conſultatione quoad præd. reſi- 
duum articulorum ſibi in hac parte concedi. 
Barth, Shower. 


Et pred. Johannes qui tam, &c. dic. * per aliqua per Replication. 
prædictum Gulielmum Epiſcopum Landaven. ſuperius placi- 
tando allegat. narratio ipſius Johannis qui tam, &c. caſſari 
minime debet nec Breve dictorum Domini Regis & Dominæ Re- 
ginæ de Conſultatione quoad primum articulum in narratione 
præd. mentionat. præfat. Gulielmo Epiſcopo Landaven. con- 
cedi debet, &c. quia digit ues narratio illa quoad pred. pri- 
Vor. IV. H mum 
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mum articulum materiaque in eadem content. bonæ & ſufficien 
in lege exiſtunt ad pred. Gulielmum Epiſcopum Landaven. ad 
narrationem illam (quoad prædictum primum articulum) reſpon- 
dere compellend. ac ad breve dictorum Domini Regis & Domi- 
ne Reginz de prohibitione in forma prædicta conceſſa manute- 


nend. quam quidem narration. quoad pred. primum -articulum 


materiamque in eodem content. idem Johannes qui tam, &c. pa- 
rat. eſt verificare & probare prout Curia, &c. Et quia præd. 
Epiſcopus ad narrationem illam quoad præd. primum articulum 


non reſpondebat nec ille hucuſque aliqualiter dedicit idem Jo- 


han. qui tam, &c. pet. judicium & dampna ſua pred. ſibi adjudi- 


cari, &c. Et idem Johan. Jones ulterius dicit quod præd. Guli- 


elmus Epiſc. Landav. breve dictorum Domini Regis & Dominæ 
Reginæ de conſultat. quoad reſid. articulorum in narrat., præd. 
mentionat. habere non deb. quia dicit quod placitum præd. per 
ipſum Gulielmum Epiſcop. Landav. (quoad reſid. articulorum in 
narratione præd. mentionat.) modo & forma pred. ſuperius pla- 
citat. materiaque in eodem content. minus ſufficien. in lege exiſt. 
ad præd. breve dictor. Domini Regis & Dominæ Reginæ de Con- 
ſultatione impetrand. ad quod idem Johannes qui tam, &c. neceſſe 
non habet nec per legem terræ tenetur aliquo modo reſpondere. 


Et hoc parat. eſt verificare unde pro defectu ſufficien. Reſponſ. in 


hac parte idem Johannus qui tam, &. pet. judicium & dampna 
ſua præd. ſibi adjudicari, &c. Et pro cauſis Moration. in lege 
juxta formam ſtatuti in hujuſm. caſu nuper edit. & provis. idem 
Johannes qui tam, &c. Cur. demonſtrat & oſtendit quod apparet 
per Articulos in Narratione præd. mentionat. quod præd. Guliel- 
mus Epiſcopus Landaven. ob offenſ. præd. in ſeparalibus Articulis 
reſid. Articulor. præd. expreſſ. conat. eundem Johannem Jones 


qui tam, &c. ab officio præd. deprivari & amovend. fore. 


Et prædict. Epiſcopus Landaven. dicit quod placitum præd. 
per ipſum (quoad reſid. articulor. in narratione præd. mentionat.) 
in forma pred. materiaque in eadem content. bona & ſufficien. 
in lege exiſtunt ad breve dictor Domini Regis & Dominæ Reginæ 
de conſultatione concedend. & habend. quod quidem placitum 
(quoad reſid articulor præd.) idem Epiſc. parat. eſt verificare & 
probare prout Cur. &c. Et quia præd. Johan. Jones qui tam, &c. 
ad placit. illud non reſpond. nec illud hucuſque aliqualit. dedicit 
idem Epiſc. pet. judicium & breve dictor. Domini Regis & Do- 
minæ Reginz de Conſultat. (quoad reſid. articulor. præd.) ſibi 
in hac parte concedi, &c. ſed quia Cur. &c. Thi 
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This Cafe was argued in Michaelmas Term in the fixth cc 
Pear of this Ring, and it was ſhoꝛtly thus: * 2 5 


1* a Pꝛohibition the Plaintiff declared, That the Office of 
Chancello2 of the Biſhop of Landaff was an antient Df- 
fice, and that as often as it became void, the Biſhop of that 
See fo? the Time being uſed to grant it fo2 one 02 two Lives, 
and to the Survivoz of them. 

That the ſaid Office being void, Francis David late Biſhop 
of Landaff did grant the ſame to D. Lloyd, and to ther 
Plaintiff John Jones, to have and to hold the ſame to them, 
and to the Survivo? fo2 Life. 

That D. Lloyd was dead, and the Plaintiff ſurvived; by 
Reaſon whereof he was entitled to the ſaid Office. 

That the Interpzetation of all Szants did belong to the 
King's Courts, and not ta the Spiritual Courts. 

That the Defendant had ſued the Plaintiff in the Eccle- 
ſiaſtical Court, and had exhibited Articles againſt him befoze 
Dy. Oxenden, that he was ignozant in the Canon and Civil 
Laws, that he had made Deputies who were unlearned in 
the ſaid Laws, &c. that the Pꝛemiſſes were true, and (o 

pꝛayed that D2. Jones might be removed from the ſald Office 
fo2 his Jnſufficiency. 

That the ſaid Oz. Jones was compelled to appear in the 
ſaid Court to anſwer thoſe Articles, and {pat the Defendant 
endeavoured to depzive him from that by a definitive 

Sentence in that Court contrary to a Pꝛohibition, &c 

The Biſhop pleaded, That he had not pꝛolecuted the 
Platntiff in the Spiritual Court againſt a Pꝛohibition, and 
demurred upon the firſt Article, and the Plaintiff joined in 
the Demurrer. And as to the reſt he pleaded, That all the 
Crimes contained in the other Articles are pꝛahibited by the 
— A; and ought to be puniſhed by Eccleſiaſtical Cen- 
Ures,' &c. 

The Plaintiff demurred; 

And it was argued in bis Behalf That a Conſultation 
ought not to be, becauſe it was a uit meerly fo2 Depx{va- 
tion; and fo? that Reaſon (if there was no other) the Eccle- 
ſiaſtical Court ought to be pꝛohibited. 

This Office is a Batter of Freehold, which cannot be 
determined either by the Canon 02 Civil Laws; and 

- therefo2e ſt hath been held that an Allze will lie fox 
the Office of the Regiſter of the Court of Admiralty, which 
is a Freehold fo2 Lite; foz tho' the Pzoceedings 5 on 

our 
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8 Rep. 47. b. Court are actoꝛding to the Method and Rules of the Civil 
Dyer 152. Law, pet the Right of that Dffice is determinable at the 
Common Law. | 
2 Rol. Abr. So if a Mueſtion ſhould ariſe concerning the Ualidity of 
285. pl. 37. two Patents by which the Office of Regiſter to a Biſhop. fg 
granted, this ſhall not be tried in the Spiritual Court, not- 
withſtanding the ſubje# matter is ſpiritual, becauſe the Ok⸗ 
fice it ſelf being Matter of Freehold, is fo2 that Reaſon of 
tempoꝛal Cognizance. | 
3 Len. In Michaelmas Term 29 Eliz. a CUrit iſſued out of the 
placit. 237. Court of Admiralty in the Mature of a Scire fac. to repeal 
Letters Patents by which the Office of Uicc-Admiral of two 
Counties was granted to a particular Perſon; and becauſe 
this was triable at the Common Law, the Court gave a 
. Day to ſhem Cauſe why a Pꝛohibition ſhould not be awarded. 
2 Brownl. 11. Many moze Jnſtances might be given of Caſes to this 
z sf. Purpoſe. But in Hillary Term 8 Jacobi, there was a Dif- 
Cro. Car. 55, plite about the Szant of this very Office to two, viz. to Dꝛ. 
Trevor and one Griffin; the Doito2 releaſed all his Right to 
Griffin, who died; then the Bifhop granted it to Robotham, 
and D. Trevor pzetending that he had a Right by Survi⸗ 
vozſhip by Uirtue of a fozmer. Gzant, made a Subſtitute, 
who was. diſturbed by Robotham the new Gzantee, where- 
upon an Inhibition was granted in the Arches; and it was 
agreed by all the Court, that tho' the Office was ſpiritual 
as to the Exerciſe, yet as to the Right it was tempozal, 
and the Party haWng a Freehold in it made it determinable 
at the Common Law. 
Latch 228. @MThe Caſe of Dꝛ. Sutton is the ſingle Authozity againſt the 
Noy 91- 6. Plaintiff, *Tis repo2ted in ſeveral Books. Ye was Chan- 
Palm. 450. Cellor to the Biſhop of Glouceſter, and Articles were erhibited 
againſt him befoze Eccleſiaſtical Commiſſioners; fo2 that by 
divers Canons no Perſon ought to be admitted. to that Of- 
fice but ſuch who was learned in the Canon and Civil Laws. 
Pe pleaded that he had a Freehold in the Office foz Life, 
and ought to enjoy the ſame, and ſo pꝛaped a Pꝛohibition; 
but ft was denied, and the Reaſon given was, Becauſe the 
Commiſſioners might depzive him fo2 Jaſuffictency. j? 
2 Rol. Abr. Tis true, the Judges of the Eccleſiaſtical Courts, and 
£444.29 not thoſe of the Common Laws, are the proper Judges 
323. of the Abillties of a Chancelloz; and therefoze they may 
Cal. rewp. examine him, as Dy. Sutton was eramined; but at that 
Cal. tems, Time the Þigh-Commiſſion Court did extend its Power 
Mac. 12, 64, tuo far in many Caſes of Depzivation; fo2 it cannot be 
368. 335- denied but Dy, Sutton had a Frechold in that Office. — 
, , 3 as 
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was the Opinlon of Juſtice Croke who repoꝛted that Cate, 


That the D2z. might have an Aſize to try it ik he had any 


Wrong done, which ſhews he had a Freehold, and fk ſo, 


then admitting the Splritual Court can try the Suffi⸗ 
cfency of a Chancelloz; yet it the 'tempozal Courts have 
alſo in the ſame Caſe a Jurisdiction in reſpe# of the 
Freehold, the Authozity of the Eccleſiaſtical Court ſhall be 


oufted. ” 


To p2ove this, Sir Timothy Hutton's Caſe was cited, who He. «5: 
obtained a Honition krom the Archbiſhop of Vork to the 
Biſhop of Cheſter, who, as Ozdinary, had refuſed the Clerk 


pzeſented by Sir Timothy, which Bonition was, That the 
Biſhop of Cheſter would either admit the Perſon, oz ap- 
| pear befoze the Archbiſhop, 8c. pe did neither, and there- 
upon the Clerk was inſtituted by the ' Archbiſhop; and in- 
dufed by his Warrant; and afterwards: a Suit being com- 
menced befoze the Delegates, becauſe the Inffftution was 
granted in London out of the Dioceſe ot York; and by Con- 
ſequence the Inducklon would be void, the Court of Common 
Pleas was of Opinion to p2ohibit the Suit; fo2 tho' the Jn- 
ſtitution was ſpſritnal, pet the Indufion being a tempozal 
At, ſhall dzaw the Trial to the Common Law, otherwiſe 
the Right of Patronage would be tried in the - Eccleſiaſti- 
cal Courts, and a Quare Impedit would ſeldom oz never be 


brought. L..2 
It the Plaintiff was inſufficient, it might create an o2#- 
ginal Jncapacity ſo as to avoid the Gzant ; but tis not 
material whether he himſelf is learned oz not in the Ca- 
non 02 Civil Laws, becauſe the Office is granted to him 
to ererciſe by ' himfelf '02 Deputy; and no Man will deny, 
but he may conſtitute a Deputy learned in thoſe: Laws; 
— = he doth make an ignozant one, tis a Fozteiture of 
ce. MN. : j , N 2 * [| x 
There are ſome other Cauſes by which he might incur a 
Foꝛkeiture, as Non-attenvance, 8c. as well as the-Jnſuffi- 
ciency, but that is not alleged : CTis true, that Inability 
hath been lald to his Charge, and the Bichop made a new 
Gzant to try the Title at Law, and there was a Uerdi# 
againſt his Gzantee, and now he ſeeks fo2 Remedy in the 


Splritual Coutt upon the ſame Pretence which de had at 


Law; and therefoze ought to be pꝛohibited. 


Thoſe who argued on the other Sine held, That all the re IEG 
Articles exhibtted againſt the Plaintiff were of Eccleſiaftical | 


Cognizance, and therefoze the P2oceedings there ought not 
„ N +; This 
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Ja. This very thing hath been fozmerly complained on by 
14 Archbſchop Bancroft, who erhibited Articles to the Lows ot 
the Council of King James the Firſt in the Name of the 
whole Clergy againſt the Judges in Weſtminſter-Hall, foz 
granting Pzohibitions to Suits in the Spiritual Courts 
fo2 Depzivations of Miniſters fo2 Inſufficiency, becauſe thoſe 
Courts have the p2oper Judicature of the Learning and 
DSuſfficlency of the Perſon; and if Pꝛohibitions (ould be 
— in ſuch Caſes, this Inconveniency would follow, 
t the Knowledge of a Man in the Canon and Civil 
Lows muſt be tried by a Jury, which ſeems to be very 
rd. 

There is a Difference when a Suit is commenced in theſe 
Courts fo2 Depzivation, which is a Thing of Eccleſiaffical 
Cognfzance, and when tis begun faz a Thing purely tempo- 
ral: Now in this Caſe the Mualification of the Perſon is 
the Matter which is firſt enquired into; but all, the Autho- 
rities cited on the other Side where Pꝛohibitions have been 
granted, were concerning tempozal Things, as Gzants, &c. 
which muſt be tried at Law. 

I the King ſhould grant an Dffice in this Court it will 

not be denied, but the Judges may remove ſuch an Officer 

— — becauſe they are p2oper Perſons to junge of 
es. 

No Jnftance can be given where Pꝛohibitions have been 
granted fo: Things meerly of Spiritual Cognizance, but 
always where the Batter was tempo2al. 

"Tis true, the Articles now erhibited, do ſuppoſe the 
Plaintiff to "have a -G2ant, and to be in Poſieſſion of the 
Office; but they further alledge, Chat he ought not to. en- 

joy it by the Law of the Land, becauſe. of bis Indufciency in 
the Knowledge of the Canon and Civil Laws: Foz which 
Reaſon he is to be cenſured by the Archbiſhop, who is to 
take Care that all the Canons ſhould be executed, which are 
not repugnant to the Common Law, and by the 27th-Canon 
made in the Reign of King James, no Man is to execute the 
Office of a Chancelloz, unleſs he is skilled in * Laws, 
fo2 he is obliged to att in his Office by them. | 


; Med. ez. Many Inſtances may be given whe End he 
_— 159, heen very tender in granting of Pꝛobibitions even in 
14, Raym, Caſes where the Perſon concerned hath not been ſubjet 
123, 265, £0 the Jurisdſ#fon of the Spiritual Courts; as an In- 
587, 323. cumbent of a Donative was cited there 337 marrying 
1507. without a *** Now ns Man will ſay that he is ub 
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| to the Jurisdidlon of the Ozdinary, yet the Patter foz 
which he was cited being! of: ſpiritual» Cognizance, a Pꝛohi⸗ 
bition was denten. 
Do likewife a Mandamus wag denied to the Dean of the 
Arches by the Court ot Ring's Bench, ta reſtoe a Perſon 
to the Office or Pratto?, tho” he inan Dfſiter:of whom: the 
Common Law doch take! Notice, and is iii wile mentioned 
in ſeveral Ats of Parliament. 11617103 5 15 10 023081 
But if a Pꝛobibition ſhould be granted in this Caſe, it * cl. Abe. 
would be only quoad the Batter triable at Law: Foz where 27, fl. © 
a Suit is begun in the Eccleſiaſtical Court fo2 two Things, | 
whereof one is of ſpiritual Cognizance, and the other tem- 
po2al, and if by the Sentence to be given in ſuch Caſe, the 
Punichments would be ſo intermixed, that it cannot ſtand 
fo2 one, unleſs fo2 both, there a Pꝛohibition hath been grant- 
ed; but if it be ſevered, then it ought to go to that Batter 
- which is triable at Law. 


Jf this Perſon ſhould fall under a tempozary Diſability, 


* 
- P 2 1 — * — * 
— * FER = » 7 2 bs — 
2 » 1 1 < PF 4s 


as Lunacy, &c. the Biſhop may put in another; and ſo he 
map fo2 any other Drake. | 
Upon theſe Reaſons a Conſultation was pzayed, but the 
-Eourt-enclined against it. — * 
Rex & Regina werſus Evans. 
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Þe was indicked fo2 this Mis behaviour and found guflty, 
and thereupon was removed from his Office; and now he 
bzought a Mandamus to be reftozed, and all this Batter be- 
ing returned, a Botion was made to maintain this Return; 
and it was laid that a Clerk of the Peace was a miniſterial 
Dfficex to the Cuſtos, and ought to deliver the Rolls to him 
at the End of every Seſſions: *Tis true, he has a moze 
fired Eftate in his Office than the Cuſtos hath, but ſtill he is 
but his Deputy, and is to be removed by a Charge exhibited 
to the Juſtices in Writing. | . 
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Chief Juſtice. The Clerk of the Peace ought to make out 
all the P2oceſs, which cannot be done without the Rolls; 
when CORY are compleated, then he muſt deliver them to the 

Cuſtos; but as long as they are in P2oceſs, they are to be 
= the Clerk of the Peace, and therefoze it ſeemed reaſon- 


that * Defendant ſhould be reſtozed. But thzee 
a contrary Opinion. | 


udges were of 


D E 


D E 


Term. Sanctæ Trin. 


Anno 3 Gulielmi & Mariæ Regis & 
Reginæ Angliæ, &c. 1691. 
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The City of Exeter verſus Glide. 


Andamus to teſtoꝛe the Defendant to the Place of Al. = 988 
derman and Chamberlain of the City of Exeter. 7 
The Subſtance of the Return was, "That the City 14. Raym. 
is an ancient City and Body Politick, that the 225; 5 © 
Mayo? thereof is an ancient Officer ; that there are twenty- 
four Aldermen, and ſo many Citizens there, who have: uſed 
to be of the Common Council and had a Court there, &c. 
That the Defendant being an Inhabitant of the ſaid City, 
was choſen Alderman thereof, and as ſuch was a Juſtice of 
the Peace, which is an Office of Truſt and Bagiſtracy. 
That he being ſo choſen, Receſſit elongavit & habitationem 
ſuam reliquit & deſeruit & amovebat ſeipſum & familiam ſuam ad 
Topſam extra civitatem, &c. & officium ſuum voluntarie reliquit 
& neglexit, and ſets forth wherein, &c. 
That ſeveral Courts of Common Council were held there, 
of which he had Notice, but did not attend, being abſent fo2ty 
Times in thzee Pears. 
That when he was pzeſent he gave ſcurrilous and repꝛoach⸗ 
ful Language to the Court, foz which he was removed from 
his ſaid Office. 
That he could not be reſtozed, becauſe he had not taken the 
Daths befo2e the firſt Day of Auguſt 1691, run to a late 
At of Parliament, &c. | 
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— _ Thoſe who argued koz the Dekendant and againſt the Re- 
21, 223, 481, (O20 laid, Chat it was inſufficient as to the Matter reto2ned, 


$59» 564. 


1267. 1245 That the firſt Part thereof was not good fo? thꝛee Reaſons: 


1304, 1348, 

1379, 140. 1. Becauſe tis not alledged that Topſam wag extra liber- 
Cal. temp. w. _ N“ fo2 5 be extra Civitatem, and yet within 
3. 2, 3, 401, the erty of the City. 

+10, 6or- Beides, if it had appeared that Topſam was extra Civita- 
Au. 174,214, tem, pet the Defendant removing thither did not give them 
Caf. temp. Cauſe to depzive him of his Cffice, becauſe it doth not appear 
— . by the Return that he was Diſabled from doing his Duty by 
197, — _ of his Aboad there, oz that his Attendance was ne- 
i" mL Ek 2. Cis not ſaid that the Defendant abſented himſelf, and 
4 102, 113, removed his Family without a reaſonable Cauſe, as Sſck- 
Ws Gmwyrs 86. nels, &c. 02 how long he was abſent. 

14 Stra. 115, 3. The next Cauſe aſſigned was, That he voluntarie ne- 
| 674, 1235. gi thoſe Things which appertained to his mer as Juice 
* | or the Peace 00 general, and a Keton to a Manda- 
f . 14 Raym. mus ought to be as certain as a Reto to a Habeas Corpus; 
| 1237, 1238, and therefoze where the Retozn of a Habeas Corpus was, that 


— 


Ii + 2 Ve. 173, the Party was committed fo2 inſolent Behaviour and ſcurri- 
1 Caſ. temp. lous (ods ſpoken at the Council Table, not mentioning 
* dat dp, What Wozds; this was held inſufficient. 


Mac. 108. 1 Mod. Caf. in L. & Eq. 101, 102, 153. Fitz-G. 293. Stm. 997. 


Ero.Car.579. The like Retozn of a Commitment by the Lozds of the 

Ge” Council fo? divers Bisdemeanozs was held too general. 

4. 'Tis retozned, Chat the Defendant abſented himſelf 
from ſeveral Courts, &c. but tis not ſaid that he was duly 
ſummoned to ſuch Courts; therefoze it can be no Cauſe of 

i his Removal, and the rather becauſe it appears that there 
| were a ſufficient Mumber to hold thoſe Courts, and if there 
bl is no particular Buſineſs, the Abſence of one Juſtice of Peace 

„ 8 map be excuſed. 

1 — _ 5. *Tis not ſaid that any particular Damage happened to 

i . the City, by Reaſon of the Defendant's abſenting of himſelf, 
and Non-uſer of a p2ivate Office without ſome (pectal Da- 
mage, is no Cauſe of 5] ozfeiture. 

3 Rep. 26. 6. The next Cauſe was, That he did publickly declare 
that he would never meet again, which amounts to no moze 
than a Waver of his Dffice, which he may reaſſume at 
Pleaſure. 

| — pe 7. Another Cauſe of his Removal was, fo2 giving repꝛoach ⸗ 

a: > mg - ful Language to rhe Wayoz, &c. which might be a ſuffi 

| 717, 778, * cient Cauſe to bind him to the Good Behaviour, but * to 
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forfeit his Office, and they ought to have retozned the Moꝛzds 
ſpoken that it might appear to the Court of what Nature 
and Impoꝛt they were. | 

8. They retozn that he could not be reſtozed, becauſe he 
had not taken the Paths befoze the firſt Day of Auguſt; but 
he is not obliged to it, foz the Statute requires it only of 


* wa X abbr 22ISP 


1 


l theſe Perſons who are in Office ; now it appears by the Re- 
tozn, that he was not an Officer then, fo2 he was depzived. 
E They have p2occeded illegally, foz they have depzived a an 
8 of his Office upon a General Summons which is agatnſt Law; 
a the Defendant ought to be ſummoned ſpecially to ſhew Cauſe 
4 why be ſhould not be removed fo2 ſuch Cauſes. 
5 Serjeant Tremaine and Pz. Roe who argued to maintain 
< the Retozn, anſwered theſe Objefions ; 
F (i.) "Tis retozned that the Defendant abfented himſelf, 
| and removed out of the City, and out of the County of the 
x City, and tis not to be ſuppoſed that the Liberties reached 
4 out of the City. | 
, (2.) As to the ſecond Objetton, it need not be tetozned, 
| that he abſented-without a reaſonable Cauſe, fo2 to be abſent 
foꝛ Debt may be a reaſonable Cauſe, but tis a ſufficient Cauſe 
5 to remove him. 
83.) To abſent himſelf voluntarie fs not too general: Foz 
being abſent, 'tis reaſonable rhat another ſhould ſupply his 
Place, and a voluntary Ablence, without ſayſng moze, is a 
p ſufficient Cauſe of Foxfeiture. 
e (4.) The moſt materfal Dbjetion is, That he abſented him- Cuc. temp. 
| ſelf, but was not duly ſummoned: Mow a Summons is not i nn 
: neceſſarp in this Caſe, becauſe there is no Place appointed ge. — 
| where Notice ought to be given him. 101, 102, 
b But admitting a Summons to be neceſſary, he had ſufficſent 33.25. 
b Notice, fo2 tis retozned that ſuch a Day a Court was held, 
e Et licet ſufficienter ſummonitus, the Defendant did not come. 
And to prove this, Dꝛ. Merriott's Caſe was cited, who be: nch. 3; 
4 ing one of the College of Phyſicians was ſummoned by the Car. z- 
3 Pꝛeſident to a Court, and not coming, he was depzfved. 
4 The other Objeſtions were held to be immaterial; but as 
| to the laſt Objetion about taking the Dath, it was ſaid, That 
g if the Defendant ſhould be reſtozed upon a Mandamus, tis a 
. new Admiſſion, though he may be in his old Office and Title, 
| and therefoze ought to take the Oaths. 
| But upon the whole Batter there being a particular Cu- 
1 ſtom of the City alledged, That he muſt be an Jnhabſtant 
4 2 | " W 
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Sid. 14, 81. 


3 Bulſt. 190. 
1 Roll. Rep. 


409. 


Moor 135, 
833. 


to be capable of this Office, therefoze Commorancy goes thꝛo 
the whole Caſe, and the Office being ko Adminiſtration of 


Juſtice is determined by Cefler. 


Every Cuſtom which is reaſonable, is Co? that Reaſon obli⸗ 
gatozp, and fs rightly called Lex loci; if therefo2e by this 
Cuſtom ſet kozth upon this Retozn, the Defendant is to be an 
Jahabitant of City, then his Departure from thence makes 
= want a legal Mualification to be an Alderman of that 

Aace. 

Curia. Three Juſtices were of Opinion not to grant a pe⸗ 
remptoꝛy Mandamus: Foz they held that amongſt the many 
Cauſes retoꝛned of the Diskranchiſement of this Perſon, one 
was ſufficient, which they held to be, that being an Alderman 
and a Juſtice of Peace of the City, &c. Habitationem ſuam 
deſeruit & reliquit, and did Dwell at Topſam. 

"Tis incident to the Duty and Place of an Alderman to be 
reſident where he is choſen, his very Name impoꝛts it, and 
Removal makes him incapable of doing his Duty where he 
ought: 'Tis not a Place of any P2ofit, but of Freedom and 
Government of the City. 

'Tis ſaid that Glide Deſeruit & reliquit habitationem, which 
muſt be intended a total Deſertion, and tho' he may return 
again, it doth not appear when, ſo tis uncertain; and pet tis 
a good Retoꝛn: Fo2 tho there ought to be a convenient Cer⸗ 
tainty, yet [tis not requiſite to be very p2eciſe. 

But ſuppoling him to return again, it will not purge the 
Forfeiture after a Disfranchiſement : 'Tis like the Caſe of 
Tenant fo2 Life making a Feoffment, and entring befoz2e the 
Condition broken, notwithſtanding which Entry the Rever- 
ſioner may take Advantage of the Fozkeiture. | 
But the Chief Juſtice was of another Opinion, That a 
Mandamus ought to go, It was agreed, That deſerting his 
Office was good Cauſe of Disfranchiſement ; and lo was ab- 
lenting himſelf from the Council, and that the very Nature 
of the Thing did impozt ſo much: Foz every Alderman ought 
to be a Citizen and an Inhabitant of the City where he is an 
Alderman; and if he removes, he ceaſes to be a Citizen, but 
may be a Freeman, tho he wants that Qualification which 
enables him to be an Alderman. 

Jt was agreed alſo, That there cannot be mo2e apt and 
erpꝛeſs (Words of the Defendant's Abſence, than the Nlozds 
in this Retoꝛn, Habitationem ſuam reliquit, and that he did in- 
habit at Topſam, extra Civitatem. That it was alſo his Duty 
to attend at the Common Council, and that it was contra de- 
bitum officii to be abſent, 

I But 
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But that which made the Return not good was, That 
there was no particular Summons returned fo2 the Defendant 
to appear and anſwer what ſhould be objeacd againſt him; 
and therefoze they had p2oceeded againſt him without hear- 


ing; and if ſo, his Disfranchiſement was againſt Right and 


Juſtice. 


This is the erpzeſs Reſolution in James Bagg's Caſe: And 


tho' 'tis ſald that he did not appear licet ſummonitus fuir, 
that is not material; fo2 he muff and ought to have a parti- 
cular Summons fo? a particular Charge; and tis not ſuffi: 
cient to ſummon him generally, and then to alledge parti- 
— Crimes againſt him, which he may not be p2epared to 
anſwer. 

If he left his Pabitation fo2 a Time, he might return, and 
coming befoze the DisfranchiſemenMthat might cure the De- 
fet of his Removal, he might have ſome reaſonable Cauſe 
fo2 his Abſence, as Sickneſs, &c. 02 going to the Bath, foz 
the Recovery of his Þealth, o2 being imployed in the Service 
of the Ring, and pet he may leave a Servant in his Þouſe, 
and be an Inhabitant there ill. 

Then as to the Certainty of the Batter here alledged, if 
it had been ſet kozth in a Plea, it might have been ſufficient, 
becauſe the Party might reply and anſwer it; but being fn a 
Return to a Mandamus, tis otherwiſe; and this is pꝛoved by 
the Caſe in Bulſtrode cited by the other Judges to maintain 
this Reto. 

That Caſe was, Jt was retozned, That Taylor was ſum- 
moned befoze thirty of the Common Council in the Council 
Chamber, and did not aver, That at that Time a Common 
Council was held, and fo2 this Uncertatnty,. that Return was 
held inſufficient. 

But by the Opinion of the other thꝛee Juſtices, the Return 
in this Caſe was held good, and yet afterwards in Mi- 
chaelmas Term 7 Gulielmi, one Morris bzought a Mandamus to 
be reſtozed to the Place of Capital Burgeſs of the Devizes in 
Wiltſhire, and a Return was made of the Cauſes of his diC- 
placing; but no Mention was made that he had any Notice 
02 particular Summons to anſwer the Charge; and Judg- 
ment was given in that Caſe purſuant to the Opinion ok the 
Chief Juſtice, that the Return was il, 
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The Cas E of the Inhabitants of Hornſey. 


1 Show. 270, P E Juſtices of the Peace upon their Uiew pꝛeſented, 
- -- JM that a Common Highway leading from ſuch a Place, 
W. 3.4 8 0. Kc. to the Church of Hornſey, was out of Repair, aud that 
Id. Raym. the Inhabitants thereof ought to repair it. 
745 55. Upon a Traverſe to this Pzeſentment, the Jury find that 
Stra. 181, the May was out of Repair, but that it was not a common 
184, 187. Highway. | 
The Nueſtion was, Whether this ſhould have been pleaded 
ſpecially, oꝛ whether it might be given in Evidence upon the 
Traverſe ? ! 

And it was inſiſted that this depended upon the Conffruc- 
tion of the Statute of FEliz. upon which this Pꝛeſentment 
was made, and upon that Clauſe thereof, wherein tis enacked, 
That the P?2eſentment of a Juſtice of Peace upon his own 
Knowledge ſhall be of the ſame Cffet in the Law, as a Pꝛe⸗ 
ſentment upon the Dath of twelve Hen, who map thereupon 
aſſeſs Fines at the Seſſions, ſaving to every Perſon o2 Per⸗ 
ſons who ſhall be touched by ſuch Pꝛeſentment, to have his 
lawful Traverſe to the ſame as they might have to any In- 
difment of Treſpaſs. 

Now on an Indickment upon this very Statute this Mat⸗ 
ter might be given in Evidence upon the General Jfſue, fo2 
if it had been pleaded that it was no Þighway, ſuch Plea 
would amount to no moze than Not guilty, and would not 
have been good. | 
If then it may be given in Evidence upon this Plea, the 
Pꝛeſentment in this Caſe is extrajudicial; fo2 the Authozity ok 
the Juſtices is limited only to Common Highways, and it is 
found to be a pzivate May: Now they having a particular 
and limited Jurisdit#ion, when they exceed that, what they 
do cannot be juſtiſied; tis not like what they do relating to 
the Poo, fo2 in that Caſe they are Judges. 


Curia. Upon this very Statute the Defendant may traverſe 
the Pꝛelentment of the Juſtices, and give Evidence that the 
Map is in Repair; fo2 the Deſign of the Statute was to 
make the Pꝛeſentment no moze than an Inquiſition, but be- 
foe the Statute he could not have taken a Traverſe : Foz 
then the Juſtices, as in Caſes of Fozcible Entry, were the 
only Judges, which could not be traverſed. 

But in this Caſe they ought to have pleaded reparare non 
debent, and that a Perſon (naming him) ought to repair; but 
by taking this Traverſe, the Pꝛeſentment is admitted to be 
good. | 

I | Sawyer 


—— 


— — 
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Sawyer verſus Kelligre w. 


Prim Sawyer nuper de Weſtm. in Com. præd. Ar. alias Middleſex, f. 
dict. Georgius Sawyer, &c. ſum, fuit ad reſpondend. Guli- 
elmo Kelligrew Mil. de placito quod teneat ei convention. inter Covenant for 
eos factam ſecundum vim formam & effectum cujuſdam ſeripti Oe ang 
agreamenti inde inter eos confect, &c. Et unde idem Guliel- the Vendor . 
mus per Johannem Edkins Attorn. ſuum dicit quod ipſe idem =—_ = 
Gulielmus- 27 die Julii anno Regni Domini Caroli Secundi nu- longing to it. 
per Regis Angliz, &c. triceſimo apud paroch. Sancti Martini in 
Campis in Com. præd. habuit tenuit & exercuit officium Vice- 
camerarii Sereniſſimæ Majeſtatis Katherinæ tunc Reginæ conſorti 
præd. nuper Regis & modo Reginæ Dotiſſæ Angliz adhuc ibi- 
dem in plena vita exiſten. & proficua eidem officio pertinen' & 
ſpectan. Cumque etiam poſtea ſcilicet prædicto 27 die Julii an- 
no Regni dict. nuper Regis 34 ſupradict. apud paroch. præd. 
Sancti Martini in Campis pro venditione officii præd. per eundem 
Gulielmum prædicto Georgio fiend. per quoddam ſeriptum agrea- 
menti inter eundem Gulielmum per nomen Domini Anglice Sir 
Willtam Killigrew & prædictum Georgium per nomen Georgii 
Sawyer Ar. fact. quod quidem ſeriptum agreamenti idem Guli- 
elmus ſub manibus & ſigillis prædict. Gulielmi & Georgii confect. 
hic in Curia profert cujus dat. eſt eiſdem die & anno præd. Geor- 
gius cum aſſenſu & approbatione prædictæ Reginæ agreavit cum 
prædicto Gulielmo pro officio ſuo Vicecamerarii prædicto quod- 
que ipſe præd. Gulielmus durante vita ſua naturali per agreament. 
prædict. Georgii & cum conſenſu præd. Reginæ teneret haberet 
gauderet & reciperet omnia proficua officii Vicecamerarii præd. 
adeo plene prout ipſe idem Gulielmus eadem tunc tenuit, viz. 
Penſion' annual. Ducent. Librar. legalis monet. per Annum per 
præd. Dominam Reginam durant. vita ipſius Gulielmi ſolvend. . 
ac dona ſua novalia annualia Anglice his yearly New-Pear's 
Gifts, Centum & Viginti Libr. legalis monet. per An. pro 
vita ſua Ac etiam annual. feod. & Liberat. Anglice Livery, exi- 
ſten. ſexaginta & ſex Libr. per Annum acetiam ſalar. Alimentar. 
Anglice Salary Board- Mages de Officio Gazophilacii Anglice 
Cofferer's Office, Centum & triginta Libr. legalis monet. per + 
annum in toto attingen. ad ſummam Quingentar, & ſexdecim 


Librar. 
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Librar, per annum vel eo circiter Omnia quæ præd. Georgius 
per ſcriptum præd. obligavit ſe quod pred. Gulielmus haberet per- 
ciperet & gauderet durante vita ipſius Gulielmi naturali Quod- 
que ipſe pred. Georgius nullam partem inde reciperet uſque poſt 
Mortem pred. Gulielmi prædictuſque Georgius per ſeriptum rræd. 
agreavit accommodare priædicto Gulielmo durante vita ſua ipſius 


Gulielmi uſum Cubiculor' Anglice Lodgings, apud Domum vo- 


— 1. & ſeptingent. & octoginta libr. de prædicto ſalario alimentario 


cat. Somerſet-Youſe, ſupra domos- pro locatione Curruum An- 
glice Coach ⸗ouſes, prout per ſeriptum præd. plenius apparet 
quodque ipſe idem Gulielmus Killigrew per agreament. præd. & 
per conſ-nſum præd. Regina fuit habere & dorente vita ſua natu- 
rali gaudere & recipere tota proficua præd. officii Vicecamerarii 
tam plene quam ipſe adtunc tenebat officium præd. Ducent. li- 
bras per Annum a pred. Reginz pro penſion. durante vita præ- 
dictæ Reginæ ac etiam annual. novi Anni Dona de Centum & 
viginti libris pro vita ſua ac etiam ſua annual. feod. dona & liberat. 
Anglice Liveries, exiſten. ſexaginta & ſex libr. per Ann. Ac 
etiam ſua Salar. Anglice Boatd⸗Mages, ab officio Gazophil. 
Anglice The Cofferer's Office, de Centum & triginta libris 
per Annum in toto ſe attingen. ad Quingent. & ſexdecim libras 
per An. aut eo circiter quæ omnia præd. Georgius per agreamen- 
tum præd. promiſit ad & cum præd. Gulielmo quod ipſe Guli- 
elmus Killigrew reciperet & gauderet durante vita ſua naturali 
& quod ipſe Georgius non reciperet aliquam partem inde donec 
poſt mortem prædicti Gulielmi Et prædictus Georgius agreavit 
etiam cum prædicto Gulielmo accommodare prædicto Gulielmo 
durante vita ſua uſum cubil. apud domum Somerſet ſupra domos 
pro locatione Cur. prout perſcriptum pred. plenius apparet Et 
idem Gulielmus in facto dicit quod prædicta Regina adtunc & 
ibidem omnia in agreamento præd. approbavit & eiſdem conſenſit 
quodque ipſe idem Gulielmus in performation. agreamenti præ- 
dicti poſtea ſcilicet eiſdem die & anno ſupradictis apud paroch. 
Sancti Martini in Campis debito modo ſurſum reddidit officium 
præd. Reginæ prædictæ ac ſuperinde in ulteriori performa- 
tion. agreament. præd. præfat. Georgius per procurationem 
ipſius Gulielmi in officium illud per prædictam Dominam 
Reginam ibidem debito modo admiſſus fuit & officium illud 
una cum proficuis eidem officio pertinen. & ſpectan. ab- 
inde hucuſque tenuit & gaviſus fuit & adhuc tenet & gaudet 


EX 
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ex officio Gazophilacii ſolubil' officio Vicecamerarii præd. 
tinen' pro ſex Annis finit. ad feſtum Sancti Michaelis anno Do. 
mini 1688. ad feſtum illud ſecundum convention. & agreament. 
præd. præfat. Georgii præd. Gulielmo ſolubil. devener. & ſolvi 
debuer. quas quidem ſeptingent. & oQoginta libras idem Guliel- 
mus non recepit & prædictus Georgius licet ſæpius requiſit. præd. 
7801. aut aliquem inde denar. eidem Gulielmo nondum ſol vit 
{ed illas ei ſolvere omnino recuſavit & adhuc recuſat & fic idem 
Gulielmus dicit quod præd. Georgius convention. ſuam cum 
prædicto Gulielmo in hac parte fact. eidem Gulielmo ſecundum 
formam & effectum ſcripti il. non tenuit ſed infregit & il. ei te- 
nere hucuſque penitus contradixit & adhue contradicit unde dic. 
quod deteriorat. eſt & damnum habet ad valentiam 800 l. & inde 
producit ſectam, &c. | 


Et predi. Geozgius Sawyer per Nathanielew Secomb At- The Dei 
Ai i 


quod pred. Gulielmus Killigrew action. ſuam pred. inde verſus &. 


torn. ſuum venit & defend. vim & injur. quando, &c. Et dic. 


eum habere ſeu manutenere non debet quia dicit quod ipſe idem 
Georgius a tempore confectionis ſeripti agreamenti præd. uſque 
diem impetrationis brevis originalis ipſius Gul ielmi permiſit ipſum 
Gulielm. recipere annuatim omnes denariorum ſummas pro Sa- 
lar. alimentar. ex officio Gazophilacii pred. ſolubil. eidem officio 
Vicecamerarii pred. pertinen. ſecundum formam & effectum agre- 
amenti præd. Abſque hoc quod pred. Georgius a tempore con- 
fection. ſcripti agreament. pred. hucuſque aliquod proficuum pred. 
officio Vicecamerarii ſpectan. vel pertinen. recepit vel gaviſus fuit 
& hoc parat. eſt veriticare unde petit judicium ſi pred, Guliel- 
mus Actionem ſuam præd. inde verſus eum habere ſeu manute- 
nere, &c. 

To this the Plaintiff demurs: Et pro Cauſis morationis in 
lege idem Gulielmus juxta formam ſtatut. in hujuſmodi caſu edit. 
& proviſ. monſtrat & Cur. oſtendit has cauſas ſequen. viz. quod 
præd. Georgius in placito ſuo pred. traverſat materiam non al- 
legat. in præd. narration. ipſius Gulielmi & quod placitum præd. 
eſt incertum & repugnans & caret forma, &c. (Defendant joins 
in the Demurrer) Et quia juſtic. hie ſe adviſare volunt de & 
ſuper præmiſſis priuſquam ſudicium inde reddant dies dat. eſt 
partib. præd. hic uſque a die Sancti Michaelis in tres ſeptiman. 

Vor. IV. M de 
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"Je audiend. inde Judicio ſuo eo quod idem Juſtic. hie inde non- 
dum, &o Ad quem diem hic ven. tam præd. (Quer.) quam 
prædict. (Defend.) per Attorn. ſuos præd. & ſuper hoc viſ. præ- 
miſſis & per Juſtic, hic plene intellectis videtur eiſdem Juſtic. hic 
quod pred. placitum pred. Georgii modo & forma præd. ſupe- 
rius placitat. materiaque in eodem content. ſufficien. in lege exi- 
ſtunt ad ipſum Gulielmum ab Action. ſua pred. inde verſus ip- 
ſur Georgium habend. przcludend. prout idem Georgius ſupe- 
rius allegavit Ideo conf. eſt quod pred. Gulielmus nihil capiat 
per breve ſuum pred. ſed (it in miſericordia pro falſo clamore ſuo 
Et quod pred Georgius eat inde fine die, &c. 


Che Agreement is bet koꝛth in the Pleading, and it was 
in theſe Moꝛzds: 


Ibis is to declare, That J George Sawyer have by her 
Dajeſty's Conſent and Appꝛobation, as followeth, agreed 
with Sir William Killigrew fo2 his Uice-chamberlain's Place, 
and that he the ſain Sir William Killigrew is, during his 

[- natural Life, by my Agreement, and with her Majeſty's 

14 Conſent, to hold, enjoy and receive the Whole Pꝛofits of 

1 the ſaid Uice-chamberlain's Place, as fully as he himſelf 

p doth now hold the ſame: That is to ſay 2001. per Annum 

| "0 from her Bajeſty by Penſion during her Life, and alſo his 

Bit yearly New-Pear's Gifts of 120 l. fo2 his Life, and alſo his 
N yearly Fees and Gifts and Liveries, being 661. per Annum, 

and alſo his Salary Board⸗ Mages from the Cofferer's Ok⸗ 

1 fice of 1301. per Annum, fn all amounting unto the Sum of 

1 5161. per Annum, 02 near it; all which J do engage my ſelf 

| 14 that Sſr William Killigrew ſhall have, receive, and enjoy, 
* during his natural Life, and J am to receive no Part there⸗ 
iſ 


ok until after his Death; and J do alſo agree to lend the 
! | ſaſd Sir William Killigrew, during his Life, the Ade of his 
0 Lodging in Somerſet-Houſe, ober the Coach-Houſe : In Wit- 


neſs whereof J have hereunto ſet my Hand and Seal this 
27th Day of July 1682. 


FL 

. 0 

il | Apon 
8 : 
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Upon this Agreement an Afton of Covenant was bzought 2 vent. 29. 
in the Common Pleas, wherein the Plaintiff did ſet fo2th, 
That he was Uice-Chamberiain to the Queen Dowager, and 
that there was an Agreement between him and the Defendant 
fo2 the Sale of the ſaid Office, which the Ocfendant was to 
have by the Conſent of the Queen; that by the ſaid Agree- 
ment the Plaintiff was to enjoy a Penſion during the Life of 
the Queen, and the other Pzofits of the OTice during his own ,, . .... 
Life; that purſuant to this Agreement be ſurrendered the Df- in L. & Eg. 
fice to the Queen, and p2ocured the Defendant to be admitted, 318. 
which was accozdingly done, and that he enjoyed the Df: J. 1, 
fice, and fo2 ſix Years Arrears of Salary this Aﬀion was 384. 


bought. I do 


The Defendant pleaded in Bar, That he had ſuffered the 51, 966, 
Plaintiff to enjoy the Pꝛoſits, &c. accozding to the Agree: 14:6. 
ment, and traverſed, that he had received any Part of the — 88 
P2ofits of the ſaid Office; and upon a Demurrer Judgment“ 


was given upon the Point of pleading, That the Traverſe wan /*;. 


was ill. | | the Defendant 
And upon this Judgment a CUrit of Erro2 was bꝛought in wege — 


the King's Bench, and the Queſtion there debated was, he good. 
ther this was a good G2ant oꝛ not? And it was agreed, That 
nothing but Uſage could ſuppogt it. 

Then it was argued, That this Covenaut was in the Na- 
ture of a perſonal CUarranty, and not to be compared to a 
Covenant fo2 quiet Enjoyment, where, upon a Diſturbance, 
the Party hath a Remedy over; but this Action reſts upon the 
Covenant it ſelf, and doth not wait upon the Office : Foz ik the 
Queen ſhould die, the Defendant is ſtill bound, and ſo he is 
alſo if the Pꝛofits of the Office ſhould be ſunk. | 

'Tis mo2e p2operly like the Caſe of Robinſon and Cuthbert, Mich: 
which was in Conſideration that the Plaintiff would deliver ſg : Car. 2. 
much good Silk, the Defendant p2omiſed to ſee him paid. 

So another Pꝛomiſe was, That if the Plaintiff would de⸗ 
_ Wines to A. the Defendant ſaid, He ſhould not loſe a 

enny. 

In both which Caſes the Inkerence is, That he will pay it: 
Tis an Obligation and a peremptozy Undertaking fo2 him to 
pay the Money. | 

An Obligoz in a Bond was not to be found, whereupon Roll. abr. 
a third Perſon pꝛomiſed the Obligee, That in Conſidera- * 
tion he would give him a Letter of Attozney to put the 5246 
Bond in Suit, That he would warrant the Debt; the B2each 
was held to be well aſſigned; that the Plaintiff had per- 
fozmed the Conſideration, and the Occendant had not 3 
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| 14 the Money (without ſaying that the Obligoz had not pald it) 
"1 becauſe the Marranty was perſonal. | 
So where a Wan warranted to the Plaintiff all the Boney 


Bi 8.170% which another Perſon owed him, the Breach is well afligned 
in not paying the Money, and not in the not warranting. 


4 Econtra, The Meaning of this Covenant muſt be, That the 
1 ; Plaintiſt muſt do ſome A# in oder to receive the P2ofits, as 
140 to ask it of the Treaſurer : The Defendant is not bound by 
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this Agreement to pay the Money, but only reſtrained from 
intermeddling with the Salary, &c. | 
He engaged that the Plaintiſt ſhould receive the P2ofits of 
Oro. El. 914. this Office, and in afligning of the Bzeach, the Plaintiff doth 
dem. not ſhew that he was diſturbed by the Oefendant, oz any wiſe 
Id. Raym. Hindered by him from receiving it; and therefoze the Beach 
166, 124. ig not well afligned; and of this Opinion was the Chief Juſtice 
and Mz. J. Eyre: The other two Juſtices contra. Theſe two 
held that there was a good Bzeach, and that the Bar was 
good, and a direct Anſwer to the B2each, ſo all were againſt the 
Platntiff in the Writ of Erro2; wherefoze he pꝛoceeded no 
further, and there it hangs. 


Newport verſus Godfrey. 
Mich. 1 Willielmi, Rot. 200. 
3 Lev. 267. 


2 Ven. 184. EBT in the Detinet againſt the Defendant, as Execu- 
- Caf. temp. W. tor of Turner, for Rent arrear, in the Life-time of the 
L a Teſtator upon a Leaſe 3 and it appeared upon the Decla- 
36, 698, 786, ration that the Leaſe expired in the Life-time of the ſaid 
1391, 1056, Turner. 
Aung. V. The Defendant pleaded ſeveral Bonds entered into by the 
. 291. lad Turner foz the Payment of Boney which he averred to be 
—— _ Debts, and that he had adminiſtered all præterquam, &c. 
324-255, Which he retained to ſatisfy the ſaid Bonds. 
wy. * And upon a Demurrer to this Plea, Judgment was 
2 L. 4 Eg. given in the Court of Common Pleas fo; the Plaintiff, that 
56, 288. the Rent ought to be paid befoze the Bonds. Fo2 tho' 
102812, it was objeited, That if the Leaſe had not been determined, 
. the Rent then due might be p2eferable to a Bond-Debt, 
becauſe the Goods of the Teſtatoz are liable to a Di- 
ſtreſs: But now the Leaſe being determined, it was only 
a perſonal Thing, and could not take Place of Specſal- 
ties; pet the Court was of Opinion that the Debt fo? 


3 this 


„ 2354565 T— 1 — —— —2—w[A˙—2ꝑ t. 2. 
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33.0 i! 
this Rent did ſtill ſavour of the Reafty; and that the Dete 55 585 
mination of the Leaſe made no Alteration in the Contratt, 1 
that the Acton might be maintained by Reaſon of the Plath 
ok the Lands which the Teſiato? had received. | 
Upon this Judgment a Writ of Erro2 was bzonght, and it 
was affirmed in this Court. Vid. 2 Cro. 2 33. Barwick geſur 
Foſter. Fir. Abr. tit. Avowty 24 ** a n 


Grimley verſus Foxlkingham. OS 
1 a Prohibition to a Libel in the Spiritual Court to the 2 
Tithes of a Water-Corn-Mill, a, Modus was ſuggeſted. z N. B fu. 5 

The Defendant confefſed the Modus as to Part, but ſaid | 
that there was an Addition to the ancient Mill; viz. another 
Pair of Mill⸗ſtones (your Mill anctently had but one Pair 
of Stones, but of late had two Pair) and fo pꝛaped that the . 
2 might only go to the Tithes of the ancient 

ill. 

It was argued that moſt Mills of common Right ought to 
pay Tithes, and that Erecutozs may be ſued fo2 Arrears of 
Tithes of Mills in the Life-time of the Teſtatoz. 

Cis true, no Tithes ought to be paid fo? "Fulling, mills, ; Bultr. 212. 
becauſe the Gain is uncertain, and ariſeth by the Labour of 7 cg. 523- 
Men, and therefoze Tithes in \uch Caſes ought not to be paid, Roll Re. 
without a ſpecial Cuſtom to warrant it, but only of Things 20 r. FM 
renovant. ! 

Pꝛeſcription to a Modus to pay ſo much every Pear in Lieu 6466 
of all Tithes iſſuing out of two old Houſes and Mills, and Sat. emp. 
afterwards the Owner of the Þouſes built two new Coꝛn - mills, 3 . 
under the ſame Roof, it was held that theſe new Mills chould 
not be diſcharged of Tithes by Uirtue of the old Modus, be⸗ 
cauſe ſuch Tithes are not merely pꝛedial but perſonal like- ave. Eq. 366. 
wiſe, and the Miller ought to pay the roth Diſh, though it is pl.3 
ſaid in the ſame Book, that 2 of Paper and Fulling- Lian 58 


mills are perſonal. 2. in B. R. 
Donald wer/s 


Econtra, Tt was ſaid that the Modus ertends as well to — 2 


the new Pill⸗ſtones as to the old: Foz if theſe break, the Mills are 
Modus goes to the new, ſo that though they are laid down in 
any other Place, yet if they are under the ſame Roof, the 
Pꝛeſcription will extend to all, becauſe the Mill is the Sub⸗ 
ſtance to which it chiefly relates; the Meſcription is to the 
Mill in general, and it is but accidental whether there are one 
02 two Pair of Stones therein, it is ſtill but unum molendinum, 
and muſt be ſo demanded in Præcipe. 

Vor. IV. N Jn 
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Fitz -· G. 88, 


13 Raym. 
1400. 


Jn Lutterel's Caſe it was held, That if a Man had Eſtovers 
by Pꝛelcription, the Alteration of the Rooms in his Baule, 
T 02 Rooms will not deſtroy the Pꝛe⸗ 

ription. | 

So if an old Pill oz Pouſe fall, oz is pulled down, the 
Owner may re-edify upon the ſame Foundation which is the 
perdurable Part of the Effate, and in Judgment of Law in- 
cludes the new as well as the old Houſe when ſtanding. 


A Pꝛohibition was granted, 


Term. Sancti Mich. 


Anno 3 Gulielmi & Mariæ Regis & 
Reginæ in Banco Regis, 1691. 


* —— „b 8 ** 6 


College of Phyſicians verſus Buſh. 
Trin. 3 Guilielmi, Rot. 717. 


Þ EP b2ought an Ation of Debt upon the Statute :, #7. s. c. 5; 
of H. 8. which pꝛohlbits the Pzatiſe of Phyſick Or tewp. 


within London o ſeven Miles thereof, under the Pe⸗ — — baud 

nalty of 51. fo2 every Month, except the Party is 153, 466, 
app20ved under the Seal of the College: And koz pꝛaciling Ze — 
Ped in Weſtminſter ko; ſo many Months, this Aﬀion was mac. 353, 
bought. 354. 

The Defendant pleaded Letters Patents of King Charles 1. 1. 4 = 
the Second, by which free Liberty is given to French P2oteſt- »2, &c. 
ants to ererciſe the Faculty of Phyſick in London and Welt- comyns 79. 
minſter, &c. and that he was a French Pꝛoteſtant, &c. 

Upon a Demurrer the Plea was held ill; but then an Ex⸗ 
ception was taken to the Declaration, which ſets fo2th, 

That the Defendant pꝛactiſed Phyſick in Weſtminſter, and doth 
not ſay that it was within ſeven Miles of London, fox which 


Reaſon the Defendant had Judgment. 
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Hannam werſus Woodtford. 
Trin. 3 Willielmi, Rot. 2.57. 


miniſfrato2 ſued foꝛth an Extent, and the Liberate x 
returned, he made an Aſſignment of the Lands without an 
actual Entry, 02 without executing the Deed upon the Land. 

= the Aueſtion was, Whether this was good 
oꝛ no 
It was compared to an Lutereſſe Termini; ! and that this 
Alignment was good, becauſe a Man may grant oz diſpoſe 
what he has not actually in Poſſeſſion. . 


5 Ball 2 And to pꝛove this Aſſertion, the Caſe of Powſley and Black · 
. man was cited, which is repoꝛted in many Books, and is 

: Rat Abr. ſhoztly thus 
5 = A Moꝛtgage was made of Lands fo) Wont of Doney 
— 4 within the Space of five Pears at ſeveral Payments ; and in 
355. 558. the ſame Deed it was agreed, That the Woztgagee ſhould not 
2 Vern. N with the actual Poſſeſſion of the Pꝛofits until 
. .. Default ol Payment, &c. Afterwards the Boztgagoz made a 
Caf. emp. Leaſe of the Lands fo2 ſir Pears; the Leſſce entered, the 
Mac. 265, Money was not paid, and at the End of the Term the Leſſo2 
* 572, had his Eſtate agaln; the Mo2tgagee, without any lawful 
574. Entry deviſed the Lands to his Son, and died; and it was 
2 ms. 91- adjudged, That the Deviſe was good, which could not be, if 
A of 200% the Leafe made by the Moztgago? had been a Dilleiſin. 
308, 368, But on the other Side it was ſaid, That by the Return of 
2% 1086. the Liberate, the Adminiſtrato2 had no Right, only a Poſſeſſion 
in Law, quouſque de debito fuerit ſatisfactus; the pꝛoper (Uay 

had been to bzing an Ejement upon the Liberate to recover. 

the Poſſeſſion, and then the Alignment had been good; and of 


this Opinion was the Court. Vid. Plow. 423. 1 Inſt. 270. a. 


Rex & Regina werſus Buckeridge ES al. 


al N Intoꝛmation was bꝛought againſt the Delendant foz 
725, 730, not repairing of a highway ratione tenuræ between S:rat- 
N ford and Bow: Jt was tried at the Bar by an Eſſex Jury. 


1175, 1249, 3 The 
1353. Caf, temp. W. 3. 198, 409. Stra. 187, 181, 184, 90g, 1004. 


r e 


Mich. 3 W. & M. in B. R. 1691, 49 ; 
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The Evidence koz the King was, That Mawd the Empzeſs x 
gave certain Lands to the Abbeſs of Barking to repair this | 
Map, that the Abbeſs, &c. ſold thoſe Lands to the Abbot of : 
Stratford, who by the Conſent of his Convent, charged all his 


Lands fo2 the Repair of the Way; and thus it ſtood till the 
Diſſolution, &c. 5 . 
Then all the Lands of the Abbot of Stratford being veſted i 
in the Crown, were granted to Sir Peter Mewtis, who held 
them charged fo2 repairing the Way, and from him by ſe- 
veral meſne Conveyances they came to the Defendants: This i 
was p2oved by ſeveral Mitneſſes living in other Pariſhes, 4 
none being admitted to give Evidence, who lived in either * : Ver. [ 
of the ſaid Pariſhes of Stratford 02 Bow. | 159, 254. i 
But it was ſaid fo2 the Defendants, That no Lands ſhall 3,5, 46, 
be chargeable fo2 the repairing this Highway, ratione tenure, 637. 
but ſuch which were o2iginally given fo that Purpoſe, and ſo * hag 
the Defendants could not be Sullty, unleſs it was p2oved 339, 446, q 
that they had ſome of thoſe Lands in Poſſeſſion which were 345» 372, [ 
given by the Empzeſs to the Abbeſs of Barking, and that no — 512, ; 
other Lands were liable, fozmerly belonging to the Abbot of Cc temp. 4 


Stratford, but ſuch which he bought of the ſaid Abels. | = 2,4. 1 

The Court was of Opinion, That upon this Evidence all vac. 256, 3 
the Lands of the Abbot were liable to repair this Way, and 292, 151. 
directed the Jury accozdingly, who found fo2 the Plaintiffs, 8. 80. 

| | 26. 8 

Rex & Regina 68 f 

8 a verſus Alſop. — | | b 

Þ E Defendant was convited befoze the Juſtices of : Show. 339. j 


Peace in Seſſions, upon an Jndf#ment bzought againſt * © 3 Ed. 6. 
him upon the Statute of E. 6. and upon that Conviction he 
was committed, and afterwards bꝛought a Habeas Corpus, and 
_ in Court, ſeveral Exceptions were taken to the Jn- 


Firſt, Jt was agreed on all Sides, That this Statute was 
in Fo2ce, by which tis enacted, That no Perſon ſhall (hoot in 
any Place any Hail-ſhot, oz moze Pellets than one at one 
Time; upon Pain to fozfeit fo; every Time that he oz they 
ſhall ſo offend, 101. and Impziſonment fo2 thzee Months. 


(1.) One Exception was, that the Jndi#ment ſets fozth, Cat temp. 
That the Defendant did ſhoot Conies in Codden Wood, but it — 7M 
doth not appear where he ſtood when he ſhot, which may be in 2:3, 2, 26. 

Vor. IV. 1 ſeveral f. — 124- 


791, 1415, 1478, Comyns 274, $22, 576. Stra. 66, 858, 1101. 
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33 H. 8. e. 6. 


ſeveral Uills, and the ſhooting being the Offence, it muſt be 
— laid; ſo that upon this Jnditment there can be no 
T ue. | 

(2.) There is no Judgment given upon this Indickment; 
fo2 tis ſaid, Quod forisfaceat, &c. it ſhould have been forisfa 
ciat: tis like ſcire fo? ſciri. ; 

But the Court would not quaſh the Conviitton upon theſe 
Exceptions. 

At another Day the Matter of Law was ſpoke to, That 
the Juſtices of Peace have no General Jurisdifion to hear 
and determine this Dffence: Foz tho' their Commiſſion is ad 
pacem conſervand. pet that Power is reſtrained to Caſes only 
of open Utolence: So likewiſe by Uirtue of their Commiſ⸗ 
ſion they may inquire de omnibus & ſingulis malefactis & offentis, 
which Wozds alſo have a Mualification of ſuch Offences only 
into which they may lawfully inquire. 

It therefoze they have no Power by the general Mozds of 
their CommiMon, which are reſtrafned as afo2eſaid, then they 
muſt have an Authozity by the Statute, but that gives them 
none, therefoze the Judgment ought to be quaſhed, 


Econtra. The Juſtices have Cognizance of this Matter both 
by Statute, and allo by Uirtue of their Commiſſion, 


1. By Uirtue of the Statute of 33 H. 8. which enats, That 
no Perſon ſhall ſhoot in a Gun under the Length of one Pard, 
on Pain to fo2feit 10 l. Power is thereby given to the Juſtices 
of Peace in their Seſſions to hear and determine Offences 
contrary to that Law. 55 

Now this Indickment was concluded generally contra for- 
mam ſtatut. ſo that any Statute will warrant and matntain 
_ Jnditment, which gives the Juſtices Authozity in ſuch 

8. | 

But the Dffences againſt the Statute of Ed. 6. are alſo in- 
qufrable by them in their Seſſions, becauſe that Statute is 
not introduXo of a new Law, but ſupplemental to that of 
of H. 8. *Tis recited therein, and tis provided, That it ſhall 
not reſtrain thoſe from ſhooting who have Authority fo to do by 
that former Act; and that all others who ſhall preſume to ſhoot, 
ſhall preſent their own Names to the next Juſtice of Peace, who 


is to ſee them recorded at the Seſſions: So that it ſeems to be 


an Dffence inquirable there. | 

To this it was anſwered, That the Names of ſuch Per- 
ſons were to be pꝛeſented and reco2ded at the Seffions, that 
- King might know what Wen were able to ſerve him in 


3 2. That 


— * 
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2. That the Juſtices of Peace have Juthozity to inquire into 
this Offence by Virtue of their Commiſſion, which gives them 
Cognizance of ſeveral Ads of Parliament ever ſince they 
themſelves were erefed by the Statute of E. 3. and it would 
be a vain Thing to- ſtuff their Commiſtion with the Recital of 
ſeveral Statutes, when the general Mozds will and may give 
them ſufficient Power. - 69 91 5s; 

Jn the beginning of their Commiſſion tis Aſignavimus vos, 
&c. ad pacem conſervand , &c. ac ad omnia ſtatuta & ordina- 
tiones pro bono pacis noſtræ, &c. cuſtodiend. which are general 
Mods, and this is an {£ffence againſt the Peace, and there- 
foze they have Power to inquire into it. | | 

And of this Opinion was Juftice Dolben. Of wa 

| W. 3. $405 
Chief Juſtice contra. The Tullices of Peace by the general 527 Can. 
Mos of their Commiſtion, have Power to puniſh Offences Au. 42, 43. 
againſt any Statute made concerning the Peace of the Na- dat Gp. 
tion; but by this Ack, upon which this Indicment is bꝛought. Mac. 271, 
the Peace is in no wiſe concerned, becauſe the L fence there- 345; 35%: - 
by created is fox want of due Qualification of the Perſon to ;, l. 4 ze. 
ſhoot, which is not an Offence againſt the Peace. . 

This cannot be an Indickment upon the Statute of H. 8. g G. 84. 
becauſe they do not ſet fo2th the Length of the Gun, whlch Sus. 997, 
by that Law ought to be a Pard long; and therefoze the ge- 4,261, $98, 
neral Concluſion con'ra formam ſtatut. will not hetp it: And fo? "= 934 
theſe Reaſons the Indickment was quached. N 7 

But it was agreed, That the Party might be ſndi#ed fox t 54 


this Offence befoze the Juſtices of Oycr and Terminer, but 7. _—_ 


not befoze Juſtices of the Peace, fo2 want of Jurtsdicklon. 


The Counteſs of Winchelſea apainſt the Lady 
Maidſtone. 
Rover f02 Goods, tried at the Bar by a Jury of Kent; 
| upon the Trial the Caſe was thus: 


\ The Ear! of Winchelſe in the Ponty of Augut 1989 mabe 
and hereby deviſed to the ntiff all his al 
Eftate to pay bis Debts, c. | Po" 
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The Mill was pꝛoved: 


But immediately upon the Death of the Carl, and bekoze 
he was buried, the Dekendant who was married to the eldeſt 
Son of the ſaid Earl, took Poſſeſſion of the Houſe and Goods 
in the Declaration mentioned. 

The Plaintiff pꝛoduced the Mill under the Probate, then 
ſhe p2oved that the Goods were appꝛaiſed at 1800 J. ſhe pꝛo- 
duced an Inventozy of them, and p2oved that they were the 
ſame contained in the Declaration; ſhe likewiſe gave Evidence 
of the Converſion. 

The Defendant p2oduced a Deed of Gifr of theſe Goods 
made by the Earl in the Pear 1650. Habendum to Truftees 
therein named fo2 the Uſe of his then Lady (but ſince dead) 
fo2 the Term of her natural Life, and afterwards that they 
ſhould be and remain to his Childzen. 

Caf. temp. The Counſel fo2 the Plaintiff admitted, That tho' the ſame 
— 467 Goods fo2 which the Aion was brought, were likewiſe con: 
Ld. Rzym. tained in the Deed of Gift, pet that Deed could not be good 
265, 725- Againſt a Creditoz. 

Freed. Gian, That the Earl being in Debt, a Judgment was obtained 
275, 370, Againſt him, and by a Teſtatum Fieri fac. his Goods were ta: 
2 Wa. 20. ken in Execution, and ſold by the Sheriff in Hillary Term 
3 Wms. 339, 1657. ko 800 l. which was after this Deed of Gift. 

2 289. Jt was p2oved that his Steward paid the Boney, and re- 
Talb. 1:4, Deemed the Goods, and the Earl gave him a Bond ko; Re- 
&c. payment, which was done, and the Bond cancelled, ſo that 

by this Means he had gained a new Pꝛoperty. | 

A Copy of the Teſtatum Fieri fac. was pꝛoduced, and like- 

wiſe the Bill of Sale by the Sheriff, and the Bond cancel- 


led, and thereupon the Plaintiff had a Uerdit, 


Sir James Smith's Caſe. | 


Farref. 77. E b2ought a Mandamus to be reſtozed to the Place of an 
1 A Alderman of the City of London. 
Caſ. temp. 


Fre. The Subſtance of the Return was, That Sir James Smith 
Caf. cewp, was an Alderman of the ſaid City on the x 3th Day of February 


&c. 
* 22 1688. That he was duly choſen accozding to the ——_— 
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That he continued an Alderman thereof until the firſt Day of 


Auguſt 1689. That he did not take the Oaths injoined to be 


taken by all Perſons in Office by Uirtue of an Ack of Par: 


llament made in the firſt Pear of the King and Queen, which 
Oaths were to be taken befo2e the ſaid firſt Day of Auguſt, 
fo2 which Reaſon he was dep2ived, and Hath not been elecked 
ſince. | 

The Woz2ds of the Statute 1 Gulielmi, &c. are, If any 
Perſon NOW HAVING any Office or Imployment Civil or 
Military, ſhall negle& or refuſe to take the Oath thereby ap- 
pointed to be taken, (5c. before the firſt Day of 4uguſt 1691. or 
ſooner, if required, (Fc. that in ſuch Caſe the ſaid Office and Im- 
ployment of the Perſon ſo negleQing, (5c. ſhall be void. 

The Nueſtion was, Whether Sir James Smith was an Al- 
derman at the Time of the making that Statute, and whe: 
ther he continued ſo to be until the firſt Day of Auguſt 1589? 

And this depended upon the Judgment fn the Quo War- 
ranto againſt the City of London: Fo2 if the Cozpozation was 
diſſolved by that Judgment, then by conſequence Sir James 


Smith was no Alderman at the Time of the making of the Ack 


1 Guliclmi, and was not obliged to take the Daths, &c. 

And ik ſo, then another Queſtion will ariſe, Whether by 
the Ack fo2 the reverſing the laid Judgment, and koz reſtozing 
the City to its ancient Rights, (wherein the Judgment is 
recited and declared to be illegal) the ſald Sir James Smith 
ought to be reſtozed? The Mozds are theſe. 

And be it enafed, &c. That all Officers and Miniſters of the 
ſaid City, that rightly held any Office or Place therein at the 
Time when the ſaid Judgment was given, are confirmed, and ſhall 
have and injoy the ſame as fully as they held them at the Time of 
the ſaid Judgment given, except ſuch who have voluntarily ſur- 
rendered any ſuch Office, or have been removed for any juſt 
Cauſe. 


It was inſiſted, That by the Judgment in Quo Warranto; tat. 118. 


(if legal) nothing was altered, fo2 Execution was never ſued 44 yu 


fozth; ft was like a Recovery in a Quare Impedit, wherein the 
Party has a Title to a (Writ to the Biſhop; but till then the 
Church is full. 

Now whether a Body Politick may be diſſolved oz not, is 
a Nueſtion of great Conſequence, and never yet received any 
judicial Determination; it was a Thing not thought on at 


the Diſſolution of Monaſteries, and never attempted but in 


the late Reigns. | 
Vo L. IV. P | | But 
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—— 


But admitting ſuch a Judgment could be given, it was 
not intended that the Coꝛpoꝛation ſhould be diſſolved thereby; 
fo2 Sir Robert Sawyer, who was then Attozney General, ſaid, 
Jt was only that the King might lay his Þands gently on the 
Franchiſes. 

It may be objeftey, That the very Eſſence and Being of a 
Coppozation conſiſts in its Franchiſes; when theſe are gone 
02 ſeiſed, the Cozpozation is diſſolved. | 

But a Coꝛpozation is not known by ſuch Name, no2 taken 
Notice of as ſuch by any Law-Book o2 Authoz of Credit. 
Palm. 5. In Heyward and Fulcher's Caſe tis ſaid, That a Name and 

Power makes a Cozpozation, and this may be either by Pꝛe⸗ 
ſcription, Patent, oz Ads of Parliament. | 
Palm. cov Some Writers, and thoſe of no mean Account in the Law, 
- temp. affirm, That though the King may create a Cozpozation, yet 

- 3-224 he cannot diffolve it, neither can they diſſolve themſelves by 
Ld. Raym. ANY voluntary Surrender; but if any of the Members offend 
4:5. =. Againſt the Piivlleges granted to them, a Quo Warranto may 
An. 23: be bought againſ ſuch Offenders only, and not againſt the 
- Caf. temp. Body Politick. | 

8 They further affirm, That nothing can be ſeiſed into the 
297, 298, King's Hand, but ſuch which was part of the ancient Inhe- 
— ritance of the Crown, and then it is immediately extini, oz 
in L. & Eg. elſe ſuch Things which have an Exiftence and may be reſtozed, 
35. 285, 286. as Fairs, Markets, &c. | | 
dur G- 82. That moſt of the Authozities which ſeem to warrant a 
582, — contrary Opinion, happen to be in the latter Part of the 
1090, 1109, Reign of H. 3. and between that Time and the Reign of R. 2. 
1273, 84% Which were tumultuous Times, and moſt of the Cozpozations 
547, 1196, Were then ſeiſed; but then alſo the King took moze oz leſs of 

the Government as the Party offended, | 
Ryley 277) Ik the Fault was in the Bayoz, then he ſeiſed the Mayoz- 
alty and put in a Cuſtos, which was in oder to p2eſerve the 
 Coppozation, and the Writs of Reſtitution were always ac- 
coding to the Seizure. 

Tis true, the Judgments in Quo Warranto's are vari-. 
ous, as when the Franchiſes were totally uſurped, then the 
Judgment is quod extinguantur; but when they are abuſed, 
tis quod capiantur; which impoꝛts a future Time, and there- 
foe that the Franchiſes have ſtill a Being; and this is the 
Judgment in this very Caſe: But it ſeems to be contradic⸗ 
tozy in its ſelf, fo2 the firſt Part of it is, Quod libertat. & 
privilegia, &c. capiantur & ſeiſantur in manus Regis: And the 
latter Part of it is, Quod capiantur ad ſatisfaciend. Domino 
Regi de fine ſuo pro uſurpatione libertat', &c. 8 

| hen 
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Then as to the Ack of 2 Gulielmi, ft ſets kozth, That this 
Judgment was illegal and arbitrary, which is as much as to 
ſay that it had not the Foꝛm of Law; and therefoze tis vold; 
if ſo, the Cozpozation was ſtill in being. 

Neither can it be objecked, That the Parllament was of 
Opinion that the Franchiſes were gone by that Judgment; 
fo2 tho' the Aﬀ takes Notice that it would tend very much 
to the Peace of the Kingdom to reffoze the Bayoz, Com- 
monalty, and Citizens, &c. to their ancfent Liberties from 
which they had been dep2ived; yet it Doth not follow from 


thence, that they were depꝛived by this Judgment; fo2 it might 


be by Fo2ce 02 any other Means: : | 

Nay, tis ſo far from impozting that the Cozpozation was 
diſſolved, that it ſuppoſeth it to have Exiſtence; foz it enafs, 
That all Officers who had rightfully any Dffice at the Time 
of the Judgment, ſhall be confirmed; which implies, That the 
Body Politick had then a Being, otherwiſe thoſe CUlozds are 


of no Signification. 


Serjeant Pemberton argued fo2 a peremptozy Mandamus, and Ec. 


that by the Judgment fn the Quo Warranto the Cozpozation 
was diſſolved ; fo2 otherwiſe the Liberties and Franchiſeg 
muſt remain, which could not be, becauſe Capiantur & ſeiſantur 
in manus Regis. . | 

And this appears moze plain from the very Nature of a 
Coppozation, which is an artificial Body conſtituted of ſeveral 
Members like a natural Body; tis united by its Franchiſes, 
and 'tis called a Franchiſe by the very Letters Patents of 
Incozpozation; fo2 all Cozpozations were made by Letters 
Patents o2 Ads of Parliament, though in ſome Places 
they pꝛeſcribe to them, which in it (elf implies a kozmer 

zant. | 

Ik then this Body Politick is a Franchiſe, oz if the eſſen⸗ 
tial Part thereof is made up, and conſiſts in Franchiſes, then 
it ſeems plain, that in all Conceſſions and Gzants of Fran- 
chiſes there is a tacit Condition implied in thoſe Gzants, that 
the Perſons to whom they are made ſhall uſe them july; and 
— — — which ik bzoken, will determine the very 

zant . 

This is one May by which a Cozpozation map be deſtroped: 
So likewiſe fox Miluſer and Abuſer, the whole Franchiſes are 
fozfeited fo2 ever. | 

Now the pꝛaper Remedy koꝛ the Ring to take Advantage of 
ſuch a Condition bzoken is by a Quo Warranto, which is cal- 
led The King's Wrizof Right, in which the ſuppoſed _ of 

2 : ; ran- 


2 Inſt. 222. 
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Franchiles is examined, and either the Defendant is acquitted 
oꝛ the Franchiſes Capiantur, which is the final Judgment. 

2 Inſt. 28: 'Cis true, there are two So2ts of Judgments upon the 

283. Pꝛoceedings on this CUrit; fo2 if the Party make Default at 
the Return of the Venire flvins, then the Judgment is, Quod 
capiantur nomine diſtrictionis, which is but a tempozary J udgment 
till he appear; and 'tis repleviſable; but if the Replevin is 
not bꝛought during that Term in which the Venire fac” is te- 
turnable, the Franchiſes are fo2 ever loft. 

Co. Ent. 27, But if he appear and maketh out no Title, then the Judg⸗ 
"5 E. 4. 7- Ment is, Quod libertates, &c. capiantur in manus Regis, &c. 
ev. 19. So that immediately upon entring of the Judgment the Party 

is ouſted, and no moꝛe Liberty remains in him, the Franchiles 
being all determined. 
As fo2 the Mozd Capiantur in the Judgment, it cannot be 
ſaid that it implies any future Time when they may be taken, 
9 Rep. 98. a. &c. fo; it amounts in legal Conſtrutton to Capiuntur; ſo in 
an Amoveas manum, tis Quod manus Domini Regis amoveantur, 
becauſe when the Fozkeiture is found the Party is immediate⸗ 
ly out, and the King is then in Poſſeſſion, and ſo the Law 
has been taken in ſuch Caſes. 
Raſt. Ent. Therefoze in a Quo Warranto bzought againſt the Defen- 
13. Rxym. Dant fo2 claiming of a Court-Leet, the Judgment was, That 
836, 837 ft ſhould be ſeiſed fo2 Miluſer, and poſtea the Defend' pet” reha- 


— — 


142% 1559 bere per finem & ei conceditur: Now if it had not been taken 


1 Mod. ca. into the King's pands, what need was there of the Cows 
— 5 & Eq- rehabere & ei conceditur, as in the Entry of that Judg⸗ 
621. ment. 

— Some Judgments in this Pꝛoceeding are entred moze at 

539 b. 560. Iarge, that the Liberties, Franchiſes, and Puvileges in manus 
Dominz Reginæ ſeiſantur, and that they remain in her Þands, 
&c. Et quodamodo eædem libertates Francheſiæ & privilegia 
extinguantur & amoveantur, and that the Dffenders Capiantur 
to ſatisfy the Queen de redemptione ſua pro uſu & uſurpatione 
ſuis ſuper dictam Dominam Reginam de libertatibus, &c. 


15 E. 4. 7 But by the Mozds Capiantur in manus Regis, which is the 


uſual Fozm of the entring of the ſhozt Judgment given in 
ſuch Caſes, all the Franchiſes are gone, and that ſo the Law 
has been conſtantly taken to be. 

Pne ot the Queſtions put in Sir George Reynell s Caſe was, 
TUhether upon the Foxfeiture of the Office of the Marſhalſea, the 
King could ſeize it without a Scire fac' firſt bꝛought: And the 
Low — having asked the Judges who aſſiſted — 
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how a Seizure might be made: My Low Coke anſwered, 


—} 


That by an Jnquiſition and Award of Seizure, the King 2 Vern. 173 
is in Poſſeſſion, without any other Urit oz Commiſſion 3 
fo2 that Purpoſe, which ſhews, That by the Mozd Capi- W. z. 156, 
atur there is a final Judgment, and the Franchiſes are dif: 77, 438, 


ſolved. ' 


There are but thzxe Caſes which rai be cited out of all 


542. 


Caſ. temp. 
Mac. 124; 


354, 355> 


the Law-Books to pꝛove, That there ought to be a Scire fac, 7” 49 


befoze the King can make a Setzure; and theſe are, 


6 Edw. 2. Membrane 2: 
2 Inſt, 572. $4 
Ryley placita Parliament. 168, 169; 


Which Caſes are not to this Purpoſe; fo2 tis true, as my 
Lo2d Coke hath obſerved upon the Statute of Articuli ſuper 
Chartas, That if an Ouſter le maine be bzought, and after: 
wards a p2ecedent Recozd is found to maintain the King's 
Title, he cannot reſetze without a Scire fac. The Reaſon is, 
becauſe he was out of Poſſeſſion, and by the Office ſo found, 
his Title accrued befoze the Livery; but where a Judgment 
is final (as in this Caſe). the Franchiſes are then actually 
in the Poſſeſſion of the King, and the Cozpozation is dil⸗ 
ſolved; fo2 the Liberties which united the Body Politick 
are taken away, and then tis but as one ſingle Perſon, no- 
thing being left to diſtinguiſh them by the Mame of Mapyoz, 
— &c. and therefoze there needs no Scire fae. in ſuch 
es. CE 6. | . | 

That the Co2pozation was difſolved appears yet moze 
fully by the Act of 2 Willielmi, mentioned befo2e; fo2 thereby 
the Judgment is declared to be illegal, and in the Pꝛeamble, 
tis ſaid, That it would tend very much to the Peace of the 
Kingdom to reſtoze the Bayo2 and Citizens, 8c. to their 
ancient Liberties, of which they had been depzived: Nom 
'tis a very fozeſgn Conſtrucion to ſay, That they might be 
depzfved by Fozce, and not by that Judgment, when 'tis 
plain that it was the Opinton of that Parliament, that they 
were depzived of their Liberties by that Judgment, fo2 other- 
wiſe thoſe Moꝛds are void. - 

If therefoze by this Judgment the Coppozation was diſſol- 


ved, then Sir James Smith was no Alderman at the Time of 


the making the Ac of 2 W. & M. c. 8. and having no Office 
Vor. IV. Q at 


1 


2 Inſt, 3572. 
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at that Time, is not therefoze obliged to take the Daths; 
and tho' he has not taken them, yet he ought to be reſto2ed, 


; Curia. A Copporation may be diſſolved : Foz tis created 
Mac. 346. upon a Truſt, and if that be bꝛoken, tis fozfeited; but a 
An. 101, Judgment of Seizure cannot be pꝛoper in ſuch a Caſe, fo? 
200 ik it be diſſolved, to what Purpoſe ſhould it be ſetzed ? 
14, . Therefoze by this Judgment in the Quo Warranto the Coz: 
1 Mod. Caf. pozation was not diſſolved; fo2 it doth neither extingulſh o2 
u.. & Eq Diflolve the Body Politick. 
mY Where-ever any Judgment is given foz the King fo2 a Li- 
berty which is uſurped, tis Quod extinguatur; and that the 
Perſon who uſurped ſuch a P2fvilege, libertat', &c. nullatenus 
intromittat, &c. which is the Judgment of Ouſter; but the 
Quo Warranto muſt be bꝛought againſt particular Perſons. 
2 Cro. 160. But where tis fo2 a Liberty claimed by a Corporation, there 
15, ie it muſt be bzought againſt the Body Polltick, in which Caſe 
ker's Caſe, there may be a Seizure of the Liberties,” which will not war⸗ 
rant either the Seizure oz difſolving of the Cozpozation it ſelf. 

Therefoze the Cozpozation being not difſolved, Sir James 
Smith was ſtill an Alderman, and ought to take the Daths 
befoze the firft Day of Auguſt; and ſo Judgment was given 
in Hillary Term following, That no peremptozy Mandamus 
ought to go. 

Juſtice Dolben doubted upon the main Point, fo2 it ſeemed 
to him, That if the Liberties of the City were ſeized, then 
Sir James Smith was no 'Alderman, &c. and that the Jar: 
liament of 2 Willielmi did affirm the Judgment to be of Fozce, 
fo2 they did not declare it to be void ab initio, but illegal, 


Jefferies verſus John Legendra. 


? * A Action on the Caſe was bzought by the Plaintiff 

upon a Policy of Aſſurance of Goods from London to 
T Show, 320. Naples upon the Shi 2 called the Olive - Branch; the Adventure 
— _ was to begin at the Time of lading of the Ship at London, 
$40, 1340. and ſeven Guineas was the præmium fo; every 1001. inſured, 
2 Vern. * Dangers ok the Seas only excepted. 


269, 71 
pr Prec. Chan. 20. ene Mac. 77, Kc. 287. 1 Mod. Caf. in L. & 


230, 66. 2 Was. 170 * 3 1173, 1183, 1799, 1236, 1243, 1248, 1249, 1250, 
1264, 1265. 


At the bottom of this Policy, theſe — 1 were ſubſcribed, 
upon which the Queſtion did now ariſe, viz. 


Warranted to depart with Convoy. 


The 
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The Plaintiff in his Declaration did aver, That the Ship 
did depart with Convoy, that ſhe was taken by the French, 
that the Defendant had Notice of it, but did not pay the 


Money, &c. . . 


Upon Non aſſumpſit pleaded, the Jury found a ſpecial Uer- 
dict to this Purpoſe, viz. | ; 


They find the Policy of Aſſurance, and that the Defendant 
ſubſcribed; That the Ship departed out the Rfver Thames 
under the Convoy of a Wan of Mar; that about the Ille 
of Wight ſhe was ſeparated from the Convoy by bad TUea- 
ther, and put in at Torbay, and was there detained by con: 
trary Winds, that the Maſter of the Ship erpeting to meet 
the Convoy departed out of the Parbour, but could not meet 
her, being hindzed by Streſs of Weather, that the Ship 
was taken by the French, and ſo loſt, &c. 


The Queſtion was, What the true Meaning of thoſe 


Moꝛds are, viz. Warranted to depart with Convoy? 


The Counſel koz the Plaintiff would have it, That no & pau 
moze was intended than a Departure with Convoy at the We. 


firſt ſetting out of the River; which being pꝛovided by the 


Inſurers, and ſo found by the Uerdi#, they had fulfilled their 


Warranty, and ſo ought. to recover. SENS 

That what was afterwards done by the Maſter of the 
Ship in coming out of the Þarbour, ought not to p2ejudice 
the Plaintiff; fo2 the Baſter is in Nature of a common Car⸗ 
rier to convey Goods from one Part to another; but as tis 
found by the Jury, he did not misbehave himſelf, fo2 he 
came fozth to meet his Convoy, and did endeavour it, but 
was hindzed by the Weather. 

Theſe Woz2ds imply a mutual Covenant, and the rather be. 


» Cauſe they come in the Concluſion of the Policy; but admit- 


ting it to be a Condition Precedent, the Plaintiff hath per- 
fozmed all he ought to do, fo2 tis expzeſlp found that the 
Ship did depart with Convoy. ' 

Suppoſe the Mozds had been, Warranted to depart with 
Convoy, and ſo to continue to the End of the Gopage; 


(Dangers of the Seas only excepted) if the Ship ſhould 


happen to be taken by the Enemy, that is a Danger at Sea; 


02 if the Convoy leave her, being commanded another Map 


by the King; oz ik ſhe is aſſaulted and will not fight, the 
Inſurers ſhall loſe nothing in either of theſe * The 
3 caning 


ll} — — | 
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11 | — 
wil + Meaning of theſe Wo2ws are, That all neceſſary Care ſhall 
1 be taken to p2eſerve the Ship, which was done by the Plain: 
. tiff, therefoze he ought to recover. | 


| Econtra. By theſe Mozds, the Ship ought to go all the 
ö Way with Convoy, and not only out of the Mouth of the 
F River where there is no Danger, fo2 that could never be 
the Meaning oz Intention of the Parties, and that ſhe 
I ſhould be left at Sea where there is Danger. 
lf Now a Policy of Aſſurance is but a Parol Contract, and 
1 muſt be conſtrued accozding to the Binds of the Parties, 
— 42 and not acco2ding to the ſfri# Senſe of the Wlo2ws, 
2 Stile 132. As if a Pan covenants to make ſuch a Gopage, and to 
i, | bear all Loſſes (excepting Perils at Sea) and the Ship was 
oF taken in the Goyage per quoſdam ignotos homines & bellicoſos, 
Ws ſuch taking by Pirates was held to be Perils of the Sea. 
18 When a Perſon is obliged to ſecure a Thing under ſuch 
4 Terms and Circumſtances, the Manner of the Pꝛomiſe muſt 
be obſerved and purſued: As, if J pꝛomiſe to pay 51. to ano- 
ther, ſending his Servant to me ſuch a Day; if he doth not 
| lend his Servant, the Obligation ceaſes on my Part. 
If. 4 1 Roll. Abr. So if a Pꝛomiſe be made to deliver Goods in London, and 
* oy placit. fgy that Purpoſe they are put in a Boat, which is after- 
1 14. Raym. Wards dzowned, notwithſtanding the Party uſed his En⸗ 
1B 918, 999, Deavour, that ſhall not diſcharge Him, becauſe he having 
aaa => 5 to do the Thing on his Part, he ought to per⸗ 
W. 3. 480, 02 . k 
170 — Tis found by the Jury that the aſter ok the Ship depart- 
| [ | | Lia. 294, ed out of the Harbour, expecting to meet the Convoy, which 
14 295.4 muſt be to ſail with her, and p2otet her the reſt of the Aopage, 
1 comyns 135. g2 otherwile a Convoy will ſignify very little o2 nothing. 
| Here was a Severance by bad Meather: Mow the Ship 
1 might have come up to the Convop, oz that to the Ship; 
* but ſhe did not ſtir out of Torbay till the Ship was taken, 
ii therefoze the Jnſurers being to pꝛovide a Convoy, here fs a 


Beach of the Agreement on their Side, which will hinder 
| them from bzinging this Action, eſpecially fince it is an en- 
8 tire Agreement, and nd pꝛecedent Condition. 


1 Curia. Tf the Inſured have afed contrary to the Agreement, 
| the Policy fails as much as if there had been a Deviation. 

| The Wo2d Depart is' only terminus a quo; if the Ship 
had departed from London, and came back again by Fraud, 
that had been no Departure within the Intention of this 
Agreement. | 


But 
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But upon this Departure (as tis found) the Govage was 
begun with Convoy: They 1 IO by 
Streſs of Weather, and both endeavoared to ſave them ⸗ 
ſelves, and afterwards to find out each other; and there de⸗ 
ing no Fraud found in the Paſter, Judgment was given ko: 
the Plaintiff, tho' it might have been otherwiſe,” it the Con- 


voy had run from the Ship, and by that Beans ho had deen 
taken. EST: $4 tf 


eoina nr lure Ang: Jens 4 2 
Rex & Regiria verſus Ane, 


DE Defendant ſome Years ſince killed ane J. S. and ta. Ran. 
fled fo2 the ſame; he appeared now, and was tried the 2:4- 709. 
laſt Aflizes in H. and found gullty of Murder, and being 
bzought to the Bar, he pleaded his Pardon, 

In which Pardon the Uervi# was.inſerted, then the Mrit 
of Allowance was read, (which is the” Warrant remaining 
in Court fo? the Judges to allow the Pardon) reciting the 
Pardon and Sureties found, accozding to the Statute of 
10 Ed. 3. cap. 2. p62 „ | 

And now ſeveral Reaſons” were offered by Counſel againſt 
the Allowance of the Pardon: Foz as. the Lat now ſkands, 
he ſaid (with ſome heat) That it was Caſus prime impreſſionis. 

Jt appears by the very Pardon, That upon. Not guilty 
pleaded, the Jury have found the Def#tivant Guilty of ur⸗ 
der, then comes the Pardon, and after the Recital of the 
Offence; tis Sciatis, &c. quod nos pietate moti pardonavimus 
murdrum, &c. 1 Ka ids 

Now the Kings of England have been always ſo far from ; ma. 235; 
pardoning of Murder by expzeſs Name, that fozmerly they 
did not ſo much as pardon Homicide, but fn very ſoft and 
gentle Mozds, as, Sectam pacis noſtræ quæ ad nos pertinet de 
homicidiis. 

In the Regiſter there are Fozms of Writs of Allowance, 
where the King extends his Mercy to Yurderers per infortu- 
nium, but no ſuch Mrit of Allowance fo2 Murder; fo? tis a 
Crime fo which no Mercy ſhould be ſhewed, and this ap⸗ 
pears by the Cozonation Dath, Part of which is, That the 
King will ſhew Percy where it ought to be; which implies, 
that in ſome Caſes Mercy ought not to be ſhewn. 

And if in any Caſe, then certainly in this, fo2 here is 
nothing pardoned, but what appears to be ex malitia præco- Fiz. G. 17, 
gitata, which cries fo2 Juſtice, and not fo2 Percy. * 207. 

The ancient Laws were fo tender of Pardons, even fo2 
Homicide, which is an Offence of far leſs Suilt, that the 

Vor. IV. R Sta⸗ 
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13 R. 2. 
cap. 1. 


3 Iuſt. 236. 


Statute of Ed. 3. was made to Mobibit ſuch Charters but 

where the King might grant them by his Dath; that is, 

— Man was killed. per infortunium, oz in his own De; 
. 

Two Pears afterwards in the fourth Pear of- Ed. 3 ano- 
ther Law was made, taking Notice that Pardons had been 
granted contrary to the fozmer At, and thereby it is declared, 
That no Man ſhall be pardoned buͤt in Parliament. 

And becauſe Kings had been deceived by falſe Suggeſti- 
ons, and had diſpenſed with theſe Statutes with a 
Clauſe of Non obſtante ſhiexted in the Pardons; therefo2e 
the Statute. of 27 Ed. 3. was made, which p2avides, That 
in the Pardon ſhall be contatn'd the Names of thoſe-Perſohs 
at whoſe Suggedions it was obtained, which if found faffe, 
the Pardon is not to — allowed. 

Afterwards upan be grievous Complaint of the Com⸗ 
mons of En againſt wurd 58 Pardons the Statute of R. 2. 
was made, by which 'tis expzeſly enated, That all Parvons 
fo? Murder all be difatſowed. 

But by the Infqufty of later Tfmes, Non obſtante's have 
been uſed ta diſpenſe with theſe Statutes which mp Low 
Coke calls excellent Lats fo the Realm, but by this Deang 
2 are mave ineffetaal, tho grounded upon the Lam 

od. 

ls obferved by that Judge, That befoze the making of 
that Statute of R. 2. 'a Pardon of Felonfes would diſcharge 
not only Treaſon, but Murder likewiſe; therefoze ft was 
enaﬀted by that Law, That the Dffence commttted ſhall be 
ſpecified in the Pardon of Murder by expzeſs Name; be- 
cauſe if it ſhould be ſpecified as-ſuch in the Letters Patents, 
the Parliament did believe the King would never pardon it. 

But notwithſtanding the new Invention of Non obſtante 
to thoſe Statutes, my Lozd Rolle in giving Judgment in 
Ricabie's Caſe ſain, That the King could not diſpenſe with 
this Statute, no moze than he could with buying and ſelling 
of Offices contrary to the Statute of Ed. 6. becauſe it con- 
cerneth Juſtice, and was made fo2 the Advancement thereof, 
which the King hath pzomiſed to obſerve, and that ſich 
Manner of pardoning was contrary to the known and ſet- 
tled P2atttce fo2 206 Pears, and never heard of befoze Spen- 
cer's Caſe, which was carried with a ſtrong Þand, and pro 
hac vice tantum. 

But admit the Law and Pꝛackice to be fo fozmerly, yet 
now by the Statute of x Gulielmi, which is penned by way of 
Declaration, _ pzetended Power (as tis there — — 

enſin 
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dilpenüng with Laws, az the Execution thereof by Regal 
Authozity, fs declared illegal. 

Jf therefoze by this Law Non obſtante's are taken awa p, Rift. Ent. 
no * 94 affirm that this Pardon can be good ita 455 $56. 
ſuch la 


Curia. A general Non obſtante without a particular Recital 84 — 


of the Crime fo2 which the Party (s convicted, is not good 9743.62 Cad. 


ſince the making the Statute of R. 2. But at the Common i. L. « Ea. 
Law, both befoze and ſince that Statute, the King may par- , &. 
don Murder with a ſpecial Recital 86 th; the Fall, Non able; Jac. cap. 
that o; any other Statute. 

Foz ſuppoſe a Baſtard Child ſhauld be bozn dend, and the 
Mother conceals it, and tis afterwards diſcovered that 
had ſuch a Child; if ſe cannot pzgve by one Witnels ' 
it was bozn dead, 'tis (PURE: in her by * — of Ring 
James; but it would. be very ad. duch Cir- 
cumſtances the Kin houly not a Power of + ghee Re 

The Statutes which have been * e nir ta Log 
the Frequency of Pardoning; thep take 
King's Pꝛerogative, but ks FOR Gta 1 "ther Er 
ters of Pardon may nat be (g 
ſuch Beans the King — cl d . 8. — 
befoze the making of thoſe Statutes, the Parties got In 
fitions to find the Fat Homicide, and thereupon got Parpons 
out of the 9 Ex merito Juſtitiæ, without a ping 
OO to the King; which pop pzoveated in 
utes. 

Now what MNeceſlity was there of fuch Annen in the 
manner ok pardoning, if at the Common Law- the * hap © Caf. temp. 


no Power to pardon Murder: W. 3. 119. 


The Pardon was allowed. 


Beak & al" verſus Kent. 
Trin. 3 Willielms, Rot. 357. 


| Pidcbinns afſo-opfit bzought again an Execute, g. fo So. 2 


ares ſold. 2 
The Defendant pleaded ſeveral Judgments, &c. and that 591, 678, 
he had not Aſſets ultra. 679, 786, 


139t. 
2 Vern. 37, 88. Caf, W. 3. 153, 15 148. 8 527, 25 611, 613. Caf. temp. Mac. 324, 
428, 495, 496, 497. 1 Mod, Caf Cal: in L. & Ea. 288, Comyns 20, 87, 206, 142. Stra. 1048, 732, 


The 
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The Plaintiff replied particularly to each Judgment, and 
that they were kept on Foot by Fraud. 

The Defendant in his Rejoinder put all the Judgments to- 
gether, and ſaid they were not kept on Foot by Fraud. 

And upon a Demurrer, the Queſtion was, Whether he 
ſhould have made ſeveral Rejoinders to all the Judgments in 
particular, and not have put them all together, like the Caſe 
of Warkhouſe and Symonds, which was an Indebitatus aflump- 
ſit fo2 Fees. x | 

The Defendant pleaded ſeveral Judgments, as here, 8c. 


and the Plaintiff made the like Replication. 


Then the Defendant rejoined and ſald, That the Judg: 
ments were all ſatisfied, and that he did not keep ſeparalia 
judicia prædicta on Foot by Fraud (and had left out, nec ali- 

uod eorum ) And upon -a Demurrer Judgment was given 

2 the Plaintiff in the Court of Common Pleas, which 
was affirmed upon a Wrft of Erroz bzought fn B. R. 

Curia. The-Platntiff need not aver in his Replication that 
every Judgment, but that ſeparalia judicia prædicta, are kept 
on Foot by Fraud, which had been a good Averment, and 
then this Rejofnder had been lſkewſiſe good. 

Jf the Jury had found but one Judgment kept on Foot by 
Fraud, there muſt Have been a Uerdi# fo2 the Plaintiff, be- 


cauſe ſuffictent Batter of the Jſſue would be then found fo2 


9 Cro. 84. 


him: Foz tis enough if the Subſtance entitles the Plaintiſt 
to an Aﬀfon, and avolds the Defendant's Plea. 

As in the Caſe of Robſert and Andrews: Maſte was bꝛought 
againſt the Defendant fo2 cutting of 20 Oaks, the Defen- 
dant ought to plead, That he did not cut the 20 Oaks oz 
any of them; but if an Action of Debt had been bzought on 
a Bond conditioned, that the Obligoz ſhall not do Matte, 
and the Bꝛeach aſſigned, that he did cut 20 Oaks, tis ſuffi- 
cient to ſay that he did not cut the ſaſd 20 Daks, modo & 
forma, &c. fo; if it be found that he cut one Oak, tis enough 
to foxfeit the Obligation. 

So in a Scire fac. upon a Judgment againſt Tertenants 
who pleaded ſeveral Pleas, and the Plaintiff replied, Quoad 
ſeparalia placita, &c. without ſaying, Quoad placitum of the 
one, and ſo of the other particularly; foz. the TWo2ds Sepa- 
ralia placita ſhall refer to each Plea, reddendo ſingula ſingulis. 


Rex 


. 
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Rex & Regina verſus Warrington & al. 


N Infoxnation was brought againſt three foz a Riot gan. 1,2. 
committed in Cheſter, one of them being then Sheriff of 1 Show. 327. 

the City. | * — 2 

1135. Caf. temp. Mac. 198, 199. 1 Med, Caf. fn L. & Eq: 195, 247, 248; zog. . 


3 Wms. 55. 

The Venire Fac. was directed to the other Sheriff, and upon 
a Motion it was objef#ed, that it was not well awarded, fo? it 
ought to go to the Cozoner. | 

It hath been ſo where the Sheriff was Plaintiff in an u 6. c.:-. 
action, and returned a Tales de Circumſtantibus, fog the Array Br. Abr cir. 
in that Caſe was quaſhed, and Pzoceſs was awarded to the Pale , 
Cozoner. | 

The Keaſon ſeems to be, becauſe the Sheriffs of a City 0? - 

County are but one Officer, tho' they are diſting Perſons; and 
whenever any Writ is directed to them, it muſt be returned by 
both; foz it is not ſufficient that one ſhould make the Retom . K. 4 ,, 
when the other is dead, becauſe there are not thoſe Sheriffs to Br. Abr. tic. 
whom the Writ was direted. | : —_— ; 


Econtra, There being a Suggeſtion made upon the Roll, 
That one of the Sheriffs is a Party, the Venire fac. is well 
directed to the other. us 

Cozoners of a City are but one Officer in Law, as well 
as Sheriffs, to execute Writs; but ff one of them should 
be challenged in London, the TUrit may be directed to the 


other. 


Curia. Jf one ſhould die, the Court can award no Pzoceſs 
to the other. 


Tf Conuſance- of Pleas be granted to be held befoze two 
Bailiffs of a Cozpozation, and an Action ſhould be bzyught - 
againſt one of them, that Perſon againſt whom 'tis ſo bzought, 
ſhall not have Conuſance of this Batter, fo2 that ſhould be to 
make him Judge in his own Cauſe. - 

But if one of them ſhould be Plaintiff in an Acklon, the 2 K 4. 4 
Plea ſhall not be removed foz that Cauſe, fo2 they being both . 
Judges of Recozd by Uirtue of a Szant from the Ring, one 
1 of them may therefoze in ſuch Caſe be both Judge and 

Party ; but the Defendant may except againſt ſuch Pꝛo- 
ceedings, and then the Plaintiff muſt ſtap till he is out of 
his Dffice. ; 

Vor. IV. 8 As 
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Cro, Car, 'Tis cuſtomary in inclent Cozpozations where the Bailiffs 

3 are Judges, that they are Officers alſo as to erecuting of 
1P2oceſs : There is a Caſe which ſeems to warrant the Ob⸗ 
jeFion now made, it was an Adion bzought in the City of 
- Briſtol fo2 a Reſcous ; an Exception was taken in Arreſt of 

style 342. Judgment, That (one of the Sheriffs being of Kin to the 
Plaintiff) the Venire fac. was awarded to the Cozoners, when 
it ought to have been to the other Sheriff; but the Exception 
was not allowed, as appears by the Book, fo2 Judgment was 
given there fo2 the Plaintiff. 

But in Eaſter Term following Judgment was given in this 
Caſe, That the Venire fac. was well awarded to the other 
Sheriff, and that it hath been kfozmerly ſo reſolved in B. R. 
between Sir Peter Rich and Sir Thomas Player. 

As to the Objeition, That they are but one Officer in Law, 
tis plainly otherwiſe ; fo2 where one is challenged, the other 
ſhall ſupply that Defett, and not the Cozoner ; foz he is not 
the Perſon to execute the P2oceſs of this Court, but only 

2:H.6.51.b. where the pꝛoper Officer is wanting, which cannot be, 1 
Placito 7. there is one Sheriff, . 


Thomas werſus Howel. 
- Trin. 3 Willielmi, Rot. 257. 


1 Salk. 170. | to reverſe a Judgment in Ejetment fo2 the Plaintiff, 
upon a ſpecial Uerdi# found at the Grand Seſſions at 
Caermarthen, wherein the Caſe was thus: 


Zachary Thomas being ſeiſed in * &c. bad Iſſue thꝛec 
Daughters, 


Mary, Eglis, 
2 thꝛee ſeveral Places, vin. Dine 


pe deviſed Lawhorne, which was the beſt Part of his Ettte, 
to Jane and her Yeirs, Upon Condition, That ſhe at or before 


her Age of 21 Years do conſent to marry Theophilus Thomas, 


whoa was Nephew to the Teſtatoz. 
Then he deviſed Eglis to Mary, and Kiffick to Sarah, in 


which ili there was a P}oviſo to this Effect: 


Jane, Can having ſeveral Eftates in N 


. Provided 


N WV I TY WY 


| him; but at the Age ol 


———_ — 


mmmlv 
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Provides nevertheleſs, and my Will is, that in caſe my Daugh- 
ter Jane ſhall refuſe ro marry 850 Ne hew Theophifſns Thomas 
at or before ſhe ſhall be at the Age of 21 Years, py in the mean 
time wall marry any other Perioh, hr the'Deviſt'to her and 
arp ſhall be void. 


And then he deviſed Lawporne to N Api Re Panda 
and her bend, and Eglis to his elde Tor, nl 
to his third Daughter ſeverally, ypon- Cake o 0 char they 


marry the Nephew: 


Then follows this Sante: ber i Us" neithee pf my 
Daughters marry my faid pen, "then Allo the Eſtates get's 1 


h ſhall li a New 
; Then! roy +4 Lawhotne 900 anker wih they Mets 
My chi 


nine enge after his Deer ſhould Ok the oth | 
4 
"fd 1101 
8 00 to nor 2 


his three O . Nin ſth] mater mer, e C 
Ehe Ji) v hit e teh: c 
Jane en * — Lawhorne, that ilus Theta d 
ine be wh (one ett 95 05 ee 
equire Jane are, an 
fevenceen he mire toy en of fl e — 20. 
11 Wii kon the 2 Vg. 223 


— 2 
elle 


ntiff, 
_—_ this Uervi#, Judginent" 
Plaintfff" and Ser jeant Pe 
ſaid) having given "theft Opintons that 


determined, therefoze this Writ ok Errpt was bzyu 3 
The Nueftfon vol at the Ceftatox inte by thts . a. 


Devlle, whether Jane ſhould have the / if the was never +27, 348 
required, 02 refuſed to marry the Nephew : 2 O whether her 55 
cn was determined if che did never marry him, as ſhe fy * 

d not: 

It was agreed, That her Eſtate was loft by matrying ano⸗ Gilb Eq-Rep. 
ther Perſon, and this was colleted krom the different 2 * * 284, 
of the Conditions; fo Jane was not to have the Ettate if the 33 
refuſed, &c. or if ſhe married any other Perſun. : _ is 


Then when he demiſed ft to Mary the tetond Sifter, he did Comyns 726, 


nat put it upon her Refuſal,” but generally upon her not mar- Ke. 


ting; ſo that this Weaning muff be. It his twa Daughters, a , 
contrary to his Direktion, ſhould not marry him, then their . 

Effate ſhould go to the youngeſt; and ik none of them em thould 

marry him, then to be equally divided, ec. e 


He 
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He had no moze Kindneſs fo; one Daughter than koz the 
other: So that it appears thzoughout the Will, that he 
intended only the Advancement and Pꝛopagation of his 
_ — and ik that failed, then the Eſtate was to be 

vided. 


Econtra, Jf this Conſtrution ſhould. be made of the Mill, 

then the youngeſt Daughter, to whom the leaſt Share of the 

1.5 Eſtate was intended, will have the moſt; fo2 ſhe will have her 
1 own Part, which was never ſtirred by the Deviſe, and a third 
"i of the other Part without any Default in her Siſter ; and the 
(| | Cale will be very hard upon the ſecond Daughter, fo2 accoz- 
ding to this Interpzetation, ſhe muſt loſe her Eſtate if che doth 
8 the Nephew, though the is never asked, and never 


Neither was it the.chief Intent of the Teſtatoz to keep the 
N Land in his own Name, fo2 then he would have given it to 
|" Mie Nephew in the firſt Place, upon whoſe Death the Pꝛoviſo 
1 determined, and all that comes after is made impoſſible. 
"= bis Meaning could not be to reſtrain his two Daughters 
FM from marrying other Men, if the Nephew ſhould refuſe them; 
fo that the Tlozds which follow, If ſhe marry any other, muſt 
be intended, if ſhe marry any other, ſo that thereby ſhe made 
her (elf incapable. to marry him, and the rather becauſe the 
next Condition is, That if the ſecond Daughter doth not 
marry him, &c. . &c, but not if ſhe marrieth another. 
Suppole the had martied the ſecond Daughter, 
after the firſt had given her Conſent to marry him, the Eſtate 
of the eldeſt Siſter ſhould not be determined, becauſe there was 


Curia. Thꝛee Judges fo2 affirming the Judgment in Trinity 
Term following. 3 
£788 All Wills are to be expounded accoꝛding to the Intent of the 
" Teſtatoz collefed out of the Moꝛds of the Mill. 
f i Now it plafnly appears that the eldeſt ſhould have Lawhorne, 
14 


1 — ode ᷣ— oo Sb — — - — 
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ik there was no Detect in giving her Conſent to marry the 
Nephew, which by the Act of God was afterwards made im⸗ 
poſſible ; and therefoze ſhe ſhall not be diveſted of her Eſtate, 
being no wilkul Fault o2 Refuſal fn her. 

Thus it will ſtand upon the P2oviſo, it there had been nothing 
farther added in the Mill; and as to the Clauſe which fol- 
lows, that makes no Alteration in this Caſe, becauſe it re- 

? : ers 
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fers to the ſame Matter, and being in a Will, ſhall not be 
conſtrued oꝛ taken in a larger Senſe, than the Pꝛovilo it ſelf, 
and this is p2oved by the Authozities following. 


A Wan having Lands in thzee Places, deviſed all to his 2 Co. 290. 
Son John in Fee; and if he died without Jfſue, then he deviſed Ye" 209- 
his Lands in Ham to Henry his Nephew, and died. OM 

John entered and made a Deviſe of the Lands, and died 


without Iſſue. Jt was adjudged, That this was no Coun- 


termand of the firſt Deviſe to John, quoad thoſe Lands in Ham, 
but a Limitation by way of Remainder to Henry. 

So where an Eſtate is given in a pꝛecedent Clauſe by Will, cro. Car. 
it ſhall not be altered by any ſubſequent Clauſe in the ſame 396. 
Will. | 

But in Deeds it was admitted, That ſubſequent Clauſes : Roll. Abr. 
which are general, wall be governed by precedent Clauſes 12 bn. 
which are moze particular: As, if a Man makes a Leaſe fo? 269, 1154. 
Pears, and then giveth a Bond with Condition, That if he #8 2 
ſuffer the Leflee quietly to enjoy without any Trouble from 15 208. 
him, 02 any other Perſon, then the Obligation to be void, 297, 298. 
here the Cod Suffer rules the whole Senſe, and tho' a Stran- 
ger ſhould enter, the Bond is not fozfeſted. - 

So in Debt upon a Bond entered into by the Bailiff of an e . 
Hundz2ed, without Condition to make a Return of All War- wh 
rants, &c. he pleaded Perfozmance, &c. The Plaintiff replied, 

That he being Sheriff, Pzoceſs was directed to him to levy 
Jſſues, and that he made a Tarrant to the Defendant, which 
he did not return: And upon a Demurrer the Replication was 
held ill, becauſe he did not ſhew that the Tſſues were to be 
levied within the Hundzed, &c. fo2 though the CUo2ds in the 
Condition are general, viz. All Warrants, pet it ſhall be 
— of ſuch only which are to be executed within the 

undzed. 

But Juſtice Gregory was of a contrary Opinion, viz. That 
the Judgment below ought to be reverſed, becauſe Jane the 
eldeſt Daughter had not an abſolute Eſtate in Fee, but deter⸗ 
minable by way of Limitation; fo2 there was no Clauſe in 
the Will, that either of his Daughters ſhould have Lawhorne, 
but upon Condition that they marry the Nephew, which is a 
1 of their Eſtate; and to pꝛove this, he cited this 

aſe, 


Vol. IV. T The 
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Cro. El. 833. 
1 Roll. Abr. 
411. 

Moor 644. 
Vaugh. 271. 
Caſ. temp. 
Mac. 421, 
425+ 

Ld. Raym. 
728, 829. 
Prec. 


The Teftato2 deviſed to his eldeſt Son certain Lands in 
Fee upon Condition, that if he did not pay the Legacies 
given by the Will, that then his youngeſt Son ſhould have 
the Lands, &c. This was adjudged a future Deviſe to the 
ſecond Son, and good in Caſe of Non-payment of the Lega- 
cies; and though it was void as to the eldeſt Son, it being no 
moze than what the Law gives him, yet if it had been a good 


Chan. Deviſe to him, it is a Limitation of his Eſtate ; and there- 


222. 
Stra. 491. 


— — he doth not pay the Legacies, the ſecond Son will 
ave it. 
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Anno 3 Gulielmi & Mariæ Regis & 
Reginæ in Banco Regis, 1691. 


Pitcher verſus Tovey. 
Mich. 3 Guilielmi, Rot. Gt. 


RROR to reverſe a Judgment given in the Common 1 Salk. 81. 
Pleas in an Ation of Covenant, wherein the Plainiff 07 24 
declared, That ſhe was poſſeſſed of certain Houſes in W. z. 23.8. c. 
St. Martin's Lane fo2 a certain Term of Pears, and 1, Kae. 
that ſhe deviſed the ſald Douſes to Richard Gill fo2 21 Pears, — — 
under a certain Rent, which he covenanted to pay. 1551. 
That befoze the ſealing of the Leaſe, it was endozſed fo2 3 v0; 2+": 
the Payment of 12 Bottles of Canary Wine every Pear to 56. 
Chriſtian Tovey the Lefſo2, &c. Stra. 405, 
That the Leſſee entered, &c. and made his Will, and dix 
thereby conſtitute Suſan Gill ſole Executrix thereof, and ſoon 
after died. 
That the ſaid Executrix p2oved the Mill, and entered upon 
the Pꝛemiſſes, and aſſigned the Term to the Defendant 
Thomas Pitcher, who entered and was poſſeſſed, &c. 
That he the ſaid Pitcher had not perkozmed the Covenants, 
and aſſigned the Bꝛeach in Non-payment of 24 Bottles of Sack, 
which was due foz two Pears, and alſo fo2 Arrear of Rent, 
after the Aſſignment made to him by the ſaid Executrix 
Suſan Gill. 
The Defendant Thomas Pitcher pleaded, That befo2e the ſaid 
Wine and Rent became due, he afligned his Jntereſt to _ 
3 Mott, 
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Bid. 338. 


* Roll. Abr. 


465. 


Mott, but did not plead Notice given to the Plaintiff, oz that 
ſhc had accepted the Rent. 

And upon a Demurrer to this Plea, Judgment was niven 
in the Common Pleas fo2 the Plaintiff, and a Writ of Erroz 
was bzought in B. R. and the common Erroz aſſigned, 


The Nueſtions, both in that Court, and in B. R. were, 


1. Whether the Defendant Pitcher ought to have pleaded, 
That he had given the Plaintiff Tovey Notice ? 

2. Tf ſuch Notice was neceſſary, vet whether this Action 
would lie againſt the Defendant after this Aſſignment made by 
him to Mott, &c 2? 


Thoſe who argued fo2 the Plaintiff in the Aﬀfon would 
have the Defendant ſtill liable, notwithſtanding the Aflign- 
ment, without he had pleaded Notice thereof; becauſe other- 
wiſe the Plaintiff could not tell againſt whom to b2ztng the 
Action, oz where to have his Remedy: Foz if he ſue a w2ong 
Perſon, he muſt diſcontinue and pay Coſts, and he cannot 
* it againſt the right one, without having Notice who 
t 18. 

This was the very Reaſon of the Judgment given in Kighly 
and Bulkly's Caſe, which was an Aﬀton of Debt bꝛought fo2 
Rent by an Aſſignee of the Reverſion againſt the Aſſignee of a 
Term, who pleaded, That he had aſſigned over his Jntereſt, 
but not that he had given any Notice of the Aſſignment. 

"Tis true, he was adjudged to ve ſtill Tenant, becauſe he 
had not pleaded ſuch Notice: But this was contrary to the 
Opinion of Juſtice Twyſden; fo fn pleading ſuch Alugnments 
none of the Pꝛecedents mention any Notice, &c. and tho' the 
Platntiff may not know againſt whom to bzing an Afton of 
Debt fo2 his Rent; yet he hath a better and moze pꝛoper Re- 
medy, viz. To diſtrain. 

The Privity of Eſtate is transferred by this Aſſignment, ſo 


that nothing remains upon which Notice can be fired, which 


is a Bar to this Aﬀfon; and therefoze the Plaintiff ought to 
have taken Motice at her Peril, foz when an Aſſignment is 
made, tis publickly known to whom, and the Perſon in Poſſeſ- 
ſion is always taken to be the Aſſignee.  -. 

Many Inſtances were given where Notice was not requi- 
ſite: As, if the Leſſee fo2 Pears gives Bond to his Leſſoz to 
deliver quiet Poſſeſſion upon Requeſt at the End of the _ 

an 
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and bekoze that time the Leſſo2 aſſigned the Reverſion, yet at 
the End of the Term Poſſeſſion muſt be delivered to the AC: 
ſignee without giving Notice, that he is the Aſügnee. 


So where the Aflignee of Part of a Term covenanted to Gov. 161, 
repair, and the Aſſignoz deviſed the Keverſion, and died; the 162. 


Deviſee bzought an Action of Covenant againſt the Aſſignee, 
and it was held good without giving Notice to the Deviſee of 
the Reverſon: Nay the Pleading of Notice is ſo far from be- 
ing neceſſary in this Caſe, that the Defendant might have 
pleaded Nil debet, and have given the Alignment in Evidence, 
which was done in the Common Pleas in the Caſe of Chriſty 


and Wilcox; and though my Lo2d Chief Juſtice North directed . 30 Car. 
the Jury to find the Aſſignment fraudulent, yet upon the ſpe- 2. Roc. 636. 


cial Finding, the Court were of another Opinion when it was 
argued. 


There is a Caſe in Latch, where an Erecuto2 of a Leſſee Latch 260. 
fo2 Pears aſſigned over his Term, and the Leſſoz bzought an No 97- 


Action of Debt againſt the Executo2 fo2 Rent arrear after the 
Allignment, who pleaded that he had afligned the Term, but 
did not ſhew that he had given Notice, 8c. The Plea was 
held well enough, but the Plaintiff had Judgment, becauſe 
the Privity of Contract did ſtill remain between him and the 
Executoꝛ, who had no Power by any Ack which he could do, 
to change o2 deſtroy the Action of the Leſſo2. 

But if the Leſſee fo2 Pears himſelf had made ſuch an AC: 
ſignment, and died, that might have made ſome conſiderable 
Difference: Foz then poſſibly an Aﬀion of Debt would not 
have lain agafnſt his Erecuto2, becauſe that muſt be main: 
tained againſt him upon the P2ivity of Contra, which is re- 
moved by the Aſſignment of the Teſtatoz, Jt might be well 
bought againſt the Lefſee himſelf in his Life-time upon the 
Pꝛivity of Contract; and fo is Walker's Caſe. 


2d Point. But here is neither the one o2 the other, and 
therefo2e if it ſhould be neceſſary on the Part of the Defen- 
dant to plead that he gave Notice of the Aſſignment, pet the 
Plaintiff cannot have Judgment againſt this Defendant, be: 
cauſe the Action will not lie; fo2 it muſt be ſuppozted either 
upon a Pꝛivity of Contra o2 Eſtate: Now there can be no 
Pꝛivity of Contra pꝛetended between them, fo2 the Defen- 
dant is only an Aſſignee of an Executrix of a Term; and 
there can be no P2ſvity in Law, fo2 that only laſts ſo long 
as the Eſtate continues, and no longer. 


Vor. IV. U And 
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Cro. El. 555. And therefoze the Judgment in Overton and Sydall's Caſe 
was relied on in Point. Jt was Debt againſt an Executor 
of a Leſſee for Years, after the Defendant had aſſigned the 
Term; and it was held that it would not lie, becauſe it could 
not be brought againſt him upon the Contra# of the Teta- 
toz, to which he was neither Party oꝛ Privy; no2 upon the 
Paivity in Law, fo2 then the Term muſt be ſtill in him, which 
was gone by the Aſſignment; and ſo by Conſequence the Ac: 
tion muſt fail, which is this very Caſe. 


Another Objetfon was made, that the Adlon being bzought 
as well upon the Covenant fo2 the Bottles of Mine, as foz 
Rent, and intire Damages given, 'tis naught; becauſe the 
Wine ariſes in Covenant; tis a Reſervation, and not pꝛo⸗ 
perly a Rent, and ſo cannot be aſſigned to the Defendant who 
is a Stranger to this Covenant. 


Econtra. Jt was agreed by the Counſel of the Plaintif, 
that here was no Privity of Contract in this Caſe, but that 
there was a Privity of Eſtate remaining, notwithſtanding the 
Aſſignment, which was not compleated till Notice. 

Ik it ould be otherwiſe, the Miſchlek would be very great; 
fo2 againſt whom ſhould the Leſſoz bzing an Aﬀfon? If againſt 
| the Under-tenant he may be nonſuited, unleſs he can pꝛove 
| the Aſſignment to him; and therefoze in Judgment of Law 

the Pzivity muſt ill continue, though in rei veritate the Eſtate 

| it ſelf is aſſigned. | 
6 55 The Leſſoz has as much Right to his Rent, as a Patron 
| | 1 hath to his Pꝛeſentation: Now it will not be denied, that ik 
1 | there be a Depzivation by the Dzdinary, the Patron muſt have 
1" Notice, otherwiſe the Biſhop may take an Advantage of a 

i Lapſe by his own A#. 

| 2 Cro. 432 Cis true, if J pꝛomiſe to pay to A. B. fo2 Goods delivered, 
ſo much Money as C. D. ſold the like Goods fo2 at ſuch a 
Market, and after this Agreement the Plaintiff declared, 
x Bult. 444 That C. D. ſold fo2 ſo much: The Action is well bzought, 
Rol Rep. 1. without alledging that he gave Notice to the Defendant that 


7 Roll. Abr. C. P. ſold fo2 ſo much, quia conſtat de perſona. But where 
463 the Perſon is uncertain, o2 where the Ack is to be done by the 


7 4 4. —— tw ˙ ͤ v4 * 
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2 E. 4. 3. Perſon to whom the Payment is to be made, there Notice fs 
_ neceſſary: As if J pzomiſe to pay a Man ſo much Boney when 
he returns from London ; there he ought to give me Notice of 
his Return, that being the Time of Payment. 
2 a 


Jn 
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In this Caſe, if the Plaintiff had accepted the Rent after 
the Alignment, yet the Defendant had not been diſcharged 
without Notice; (o fs Pennant's Caſe in the third Repo2t; where 


a Leaſe was made upon Condition, That the Leſſee ſhould : Mea. cat. 
not aſſign it without the Aſſent of rhe Leſſo2 ; he did _— {t in L. & Eq. 


contrary to the Agreement; and the Lefſo2 not having Jo: 
tice, &c. accepted the Rent of the Leſſee after the Aſſignment; 
but notwithſtanding this Acceptance, he entred fo2 Bzeach 
of the Condition; and it was adjudged lawful, becauſe it be- 
ing a collateral Condition, Notice is material; fo2 otherwiſe 
it may be bꝛoken ſo ſecretly, that tis impoſſible fo2 the Leſſo2 
to know it: And if Notice ſhould not be neceſſary fn ſuch 
Caſe, then the Leſſee may take Advantage of his own Fraud, 


which the Law will not permit. 


t12; 113. 


The Reaſon given by my Low Chief Juſtice Wray, fn 3 Leon. 953 


Gurney and Saer's Caſe, rules this at Bar; which was thus: 
A Man had a Reverſionary Jntereft to a Term of Years after 
the Determination oz Surrender of a Leaſe then in Being; 
they who had the p2eſent Intereſt, made a pzivate Surrender, 
without giving Notice thereof to him in Keverſton; and fo2 
that _— it was adjudged, That it ſhonld not be pꝛejudi⸗ 

The Opinfon of Juſtice Twiſden, in the Caſe befoze-men- 
tioned, ſtands ſingle againft the other Judges, and the Rea- 
ſon by him given, why Notice is not neceſſary, is of very 


little eight; 'tis becauſe the Plaintiff may diſtrain, i he 


cannot tell againſt whom to bzing an Action: But ff he may 
have two Ways to recover his Rent, why fhonld he be de- 
feated of one ? | 

But the Remedy, by way of Diſtreſs, may pꝛove ineffec- 
tual; fo2 the Term may be aligned to a Beggar, oz to a Per⸗ 
ſon who may ſuffer the Houſes to remain empty, and then there 
will be nothing to diffrain;. ng 

As to the laſt Objetton, That by the Jndozſement, the 
Payment of the Wine is no Rent, but a Reſervation, &cc. 

'Tis not material whether tis a Reſervation oz net: Fo? 


tis a Duty, and it ariſes by Reaſon of the Thing demiled, 
and goes along with it; and as to this Purpoſe, tis like the « tac 


Caſe where two Copartners made Partition, and one cove- 
nanted to acquit the other of a Sulit, occaſioned by the Land 
ſo divided: The Covenantee aliened, and it is the Opinion 
of my Lozd Coke, That: the Alienee, who fs a Stranger ta 
the Covenant, ſhall maintain an Aﬀton againſt the Cove- 
nantoz, becauſe the Acquittal runs with the Land, 


It 


385. a. 
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3 Vent. 249, 


Jt muſt be admitted, That in Overton and Sydall's Caſe, 
there is a Judgment ſeemingly in Point againſt the now 
Plaintiff, that the Aion doth not lie againſt an Erecuto?2 of 
a Leſſee fo2 Pears, after ſuch Erecuto2 had aſligned the Term, 
becauſe there is neither Privity of Contra& or Eſtate remaining 
in him to ſuppo2t the Action. 

But this hath been denied to be Law, becauſe ſuch Exe⸗ 
cuto2 ſhall be till liable to the Contracts of his Teſtatoz, ſo 
long as he hath any Aﬀets to ſatisfy them. 

After two Arguments, Judgment was given in Eaſter 
Term following, fo2 the Defendant in the oziginal Aion, 
and the Judgment in the Common Pleas reverſed. 

Jt was held, That the Aſſignee was chargeable by Reaſon 
of the Land, and when he had parted with his Intereſt, there 
could be no Reaſon given why he ſhould be any longer liable, 
eſpecially ſince the Erecuto2 of the Leſſee is ſtill bound to per- 
foum the Covenants in the Leaſe ſo long as ſhe hath Aſſets, 
and that was the true Reaſon of the Judgment in Hellier and 
Casbard's Caſe, as hath been obſerved. | 

That of Kighly and Bulkly upon the Point of Notice, &cc. 
was not adjudged upon much Debate; and therefoze a Writ 
of Erroz was afterwards bzought upon it in the Exchequer 
Chamber; and my Lozd Hale, who was then Chief Baron, 
and my Lozd Chief Juſtice Bridgman were of the ſame Opi⸗ 
nion with Juſtice Twiſden, that Notice was not neceſſary. 

The Pleadings in this Caſe you may ſee in Juſtice Ven- 
tris's Repo2ts, and the Caſe put, but no Part of the Argu- 
ments on either Side. 


Parker verſus Harris. 
Trin. 3 Culielmi, Rot. 27. 


Rro? of a Judgment in the Common Pleas in an Action of 
Debt fo2 Rent, wherein the Plaintiff Harris declared 


upon two Demiſes, viz. of one Deſſuage, being in & ſuper 
acclivitatem de Hampſtead Hill, Anglice, the Riſe of Hampſtead 
Hill, habendum fo2 ſeven Pears, paying 181. per Annum, &c. 
and upon another Demiſe at Mill, paying after the Rate of 
181. per Annum, during the Continuance of that Demiſe, 


The 


ot 
en 
er 
ad 
c. 


of 


1 and made a Leaſe to the Defendant, modo & 19% 329. 


* At. At dd. at... at. 
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The Dekendant pleaded in Bat, That tempore dimiſſion. La. Raym. 

prædictarum, the Plaintiff nil habuit in tenementis, &c. — 1154, 

| . ns 1. 

The Plaintiff replied, That befoze the Demiſes made by By 817, 5. 
him to the Defendant, the Lozd Wotton demiſed to the Plain 
tiff a Piece of Land, with an old Þouſe and Barn, being 

Parcel of the Pꝛemiſſes, fo2 fozty Pears; the ſaid Loꝛd Wot- Ld. Raym. 

ton, adtunc & ibidem plenam poteſtatem .jus & titulum haben t. 923 — 


ſo to demiſe it, &c. by Uirtue whereof the Plaintiff was W. z. 50, 


temp. 


rma, &c. An. 258, 219, 
To this Replication the Defendant demurred; 1 


And an Exception was taken to it, That the Plaintiff ought 
to ſet foxth what Eſtate the Loꝛd Wotton had when he leaſed 
to the Plaintiff, and that plenam poteſtatem jus & titulum was 
not ſufficient without ſewing what Eſtate he had; and this 
ſeemed fn the Court of Common Pleas to be a good Exception, 
it being upon a Demurrer. | 

Then it was objefed againſt the Plea, That the Defen» 
dant had ſet fozth, that tempore dimiſſion. the Plaintiff nil 
habuit in tenementis; it ſhould have been temporibus, becauſe the 
Plaintiff had declared upon two Demiſes, and he might have 
a Title when one was let, though not when the other was 
demiſed; and this ſeemed to be a good Exception to the Bar, 
85 —— the Defendant ought to have pleaded diſtinckly to each 

emiſe. 

But then an Exception was taken to the Declaration, 


| That there was no Place laid fo2 the Pꝛemiſſes demiſed 2 


Fo? in & ſuper acclivitatem, &c. is only a Deſcription of the 
Situation; and of this Opinion was the Chief Juſtice; but 
the other thzee Judges held, That the Venue ſhould come out 
of Hampſtead, which ſhall be taken fo2 the Gill, and that as 
well as if it had been ſafd apud acclivitatem; and ſo Judgment 
was given fo2 the Plaintiff. 

And now it was argued in B. R. That if Hampſtead be pꝛe- 
ſumed to be a Gill, 'tis but Part of it; and ko that Reaſon - 
the Venue is ill, fo2 tis not good de Balliva, becauſe tis un- 
certain in the Limits. 

It it be intended to be lieu conus, then tis naught, ik al- 
ledged to be out of the Cill o2 Pariſh; and fo2 that Reaſon a 
Venire fac. de Lincoln's Inn, has been adjudged not good. 

Vor. IV. X Then 


| 
| 
| 
1 


—— 
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Id. Raym. 
7 


2 Cro. 312. 
Yelv. 227. 


Caf. temp. 
Mac. 205, 
206, 257, 
265, 297. 


1 Mod. Caf. 


in L. & Eq. 
343» 

Stra. 871, 
1220. 

2 Cro. 52. 
Cro. Car. 
138. 


7 3% 


1 
6 
9 * 
9. 
ym. 
105, 172, 
255» 258, 


Then the ſecond Count is upon a Leaſe at Mill, rendzing 


77, 52, 37% ſecundum ratam, which is not a good Reſervation, becauſe it 


may be in Coꝛn, 02 in any Thing ſatisfaFo2zy : Beſides, an 
Action may be bꝛought every Day o2 every Hour, there being 
no Time limited when the Rent (hull be; it might have been 
good upon a Contra fo2 Goods, becauſe the Jury may judge 
of the Galue, but not fo2 Rent. 

And as to the Replication, the ſame Obje#ion was made, 
as in the Common Pleas, that the Plaintiff ought to have 
ſhewed what Title my Lozd Wotton had at the Cime of the 
Demiſe, that the Court might judge whether he had a Power 
02 not to leaſe: And fo2 this there is a Judgment in Point, 
in Glaſs's Caſe ; where the Replication was, That the Plain⸗ 
tiff habuit bonum & ſufficien. ſtatum, &c. and it was adjudged 
upon a Writ of Erro2 after Uerdi#, That the Eſtate ought 
to be ſet foꝛth: But the Plaintiff had Judgment, becauſe 
aided by the Statute of Jeotailes, it being after Uerdi#. 


Econtra. The Replication is good in Subſtance, fo: when 
the Plaintiff intends to avoid the Bar, he needs not plead 
it ſo ſufficiently, as if he had been to ſhew his own Title, 
like the Caſe of Lodge and Fry, where the Plaintiff in Bar 
to the Avow2y ſhewed, That the Land was Copyhold, grant- 
able in Poſſeſſion oz Reverſion fo2 Life oz in Fee, and that 
the Lo2d granted the Reverſion to him after the Death of W. 
who was Tenant fo2 Life in Poſſeſſion : And upon a De- 
murrer, becauſe the Plaintiff had not ſhewed the Beginning, 
o2 by whom W. had the Eſtate; yet Judgment was given fox 
the Plaintiff, becauſe this was but only a Conveyance to his 
Title, and not the Title it (elf. | 


Then as to the Dbje\on, That there could not be a Venue 
from the Place where the Land doth lie, it being in & ſuper 
acclivitatem de Hampſtead Hill: Jt was anſwered, That this 
muſt neceſſarily be intended to be a Aill, Þamlet, o2 Lieu 
conus; if neither, then it may be a Lieu conus out of an Ham. 
let, _ the Defendant ought to have pleaded in Abate- 
ment. 

But the Venue muſt come from Hampſtead, becauſe tis ſaid 
in & ſuper acclivitatem de Hampſtead : Mow in and apud are of 
the ſame Signſfication ; and tis admitted, that if it had been 
apud acclivitatem, &c. it had been good, | 


Laſtly, 


8 —— 


Hill. 3 & 4 W. & M in B K 1691. 79 


1 Laſtly, The Payment ſecundum ratam, muſt be in Money 
n and can be intended in no other Thing, becauſe tis in the 
wy Caſe of a Tenancy at Will. 
nn The Reſervation is good if it had been in an Aſſumpſit oz - 
ie Covenant, and it amounts to no moze than a Contra# be- 
tween the Parties. | 
e In the Caſe of Titus and Perkins a Cuſtom was ſet fo2th to 3 Mod, 132. 
We pay a Fine, tantam denariorum ſummam quantam terre valebant ge, bg 
he Annum tempore admiſſionis; and it was adjudged good, be: 
er cauſe it might be helped by an Averment that the Land was 
t woꝛth ſo much that Pear. 
* So in Evidence to a Jury upon the Cuſtom of a Yano, z Co. 671. 
15 that the Land was demiſable, paying the treble Ualue of the 
it Rent, fo2 21 Pears: And if the Cermoz died within the 
ſe Term, that his Þeir ſhould have it, paying one Pear's Rent, 
as a Fine certain; and if he aligned it, then the Aflignee 
was to pay one Pear's Ualue of the Rent; this ſeemed to be 
n an uncertain Cuſtom throughout, yet it was held good. 
D Services are of the ſame Nature with Things which are, ra. 56. 
e in Render, and thoſe may be certain in an Jncertainty, fo2 
ir a Man map hold.of his Lozd to Geer all his Sheep depaftur- 
to ing within the Manoz, which at drſt is very uncertain, be- 
it cauſe he may have mo2e oz leſs; but becauſe tis referred to a 
. certain Manoꝛ, therefoze tis held that the Lozd may diſtrain 
* — Service, which he could not do if it was not 
certain, 
- In this Caſe the Payment ſecundum ratam, 8c. fs no Part 
18 of the Thing demiſed, but ſomething out of it which may be 
reduced to a Certainty when Judgment is given by the 
—— foz the Damages ſuſtained by the Detainer of the 
nt. 
S Curia. The Reſervation ad ratam is not good, it being upon | 
is. a Leaſe at Will, where the Time of Payment of the Rent | 
aa Hould be very certain; fo2 if the Tenant hold over a Day, he 
No muft pay the Rent of the next Quarter. | 
e. But Juſtice Dolben inclined, That it being uncertain how ta. Ray. 
long the Tenant would continue in Poſſeſſion, he being only 707. 751. 
15 Tenant at Mill, this Reſervation map be good. 
of As to the other Objetions it was held not to be material 
en fo2 the Plaintiff in his Replication to ſhew his Title, oz what 
: Eſtate he had in the Houſes, upon the Reaſons and Authozt- 
ties alleged at the Bar. FT 
2 


And 


| j — _ 1 
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Wh.” And likewiſe the Court concurred in Opinion with the 
if Judges of the Common Pleas upon the Place from whence 
| the Uenue ſhould ariſe, which muſt be from Hampſtead ; foz if 
sid. 326. ft had been de vicineto Hampſtead, then there could be no Ob⸗ 
jetfon to it. 

But becauſe the Reſervation was held to be voſd, the 
Judgment in the Common Pleas was reverſed in Michacimas 

Term following. 


«tO II IR PM” ax 
= , 


Glover werſus Cope. 
Paſch. 3 Willielmi, Rot. 267. 


17 Covenant the Plaintiff veclared, That the Manoz of 
„ Hackney in the County of Middleſex was an antient Ma⸗ 
. al. 3:6- noz, whereof one Meſluage with the Appurtenances in Meer- 
| i Show. 84. ſtreet is Copyhold of Jnheritance. 

WE _: - That there is a Cuſtom within the laid Manoz fo2 every 
8 Cuſtomary Tenant thereof, being ſeiſed in Fee of any Copy- 


. hold Lands 02 Tenements, to demiſe the ſame fo2 31 Pears 

5 mo2e oz leſs without Licence, &c. 

| That on the 31ſt Day of December 19 Car. 2. Sir William 

1 Bolton being then Lo2d of the ſaid Manoꝛ did grant the ſald 
| Meſſuage, &c. to George Hockenhall and Mary his life, 

= to the peirs of the ſaid George, who was thereupon ad- 

That on the 2oth Day of February 1671. the ſafſd Hockenball 
and his Mike by their Indenture did demiſe the ſaid Meſſuage 
to the Defendant fo2 21 Years rendzing Rent, in which Leaſe 
the Defendant covenanted to repair during the Term. 

That by Uirtue of the ſald Demiſe, the Defendant entred 
and was poſſeſſed, &c. 

That Mary Hockenhall died, and afterwards, viz. on the 
2oth of January 1684. the ſafd George Hockenball granted the 
Reverſion of the ſatd Meſſuage, 8c. to his Son George Hock- 
enhall the Younger, and to his Heirs. 

That afterwards, viz. on the 14th of Auguſt 1 Jac. 2. the 
| ſad — Hockenhall the Son was admitted Tenant, and 
15 the lame Day ſurrendzed the Pꝛemiſſes to the Plaintiff Glover 
i. who was admitted, and now bzought this Action againſt the 

| Defendant for not repairing of the Premiſſes. | 
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The Defendant pleaded, That after the Leaſe made t 


him, and befoze the Reverſon came to the Plaintiff, viz. July 


24. Anno 28 Car. 2. he the ſaid Defendant aſſigned the Mel⸗ 
ſuage, &c. to Sarah Pikes, of which the Plaintiff had Notice, 
by Uirtue whereof ſhe entred and was poſſeſſed, & hoc, &c. 

The Plaintiff demurted, and the Defendant joined in De: 
murter. 


The Caſe upon the Pleadings is ſhoꝛtly thus: 


A Copyholder in Fee made a Leaſe of a Meſſuage fo? 21 
Years, warrayted by the Cuſtom, &c. the Leſlee covenanted 
to repair During the Term. 

Afterwards the Lefſo2 granted the Reverſion to his Son, 
who ſurrendzed to the Plaintiff, who bzought an Action of 


Covenant againſt the Leſſee fo2 not repairing; and whether 
the Acklon would lie oz not? was the p2incipal D 


ueſtion. 

The Doubt did ariſe upon the Tenure of the Beſſuage, 
which was. Copyhold; fo2 if it had been a Freehold, the Action 
might have been well bzought by the Aflignee of a Reverſion 
againſt a Leſſee fo2 Pears after he had aſſigned the Term, 
notwithſtanding the Leſſoz oz his Afigns had accepted the 
Rent from the Aſſignee of the Leſſee, and this upon the ge- 
neral Mozds of the Statute of H. 8. which giveth the Gran- 32H.8.c. 34 
tees and Aſſignees of Reverſions of Lands, Tenements, and other 
Hereditaments, the like Advantage againſt Leſſees by Entry for 
Nonpayment of Rent, as the Leflors or Grantors themſelves 
might have. 

Now, whether Copyhold Lands may be compꝛehend in theſe 
general TWo2ds 2 was the chief Mueſtion. 

Firſt, Jt was pꝛemiſed, That without the Aid of the Sta- 
tute, a Gzantee of a Reverſion might bzing an Atton of Debt; 
ko: fo was the Law befoze this Statute was made; and it ; 1. 7. 19. 
was grounded upon this Reaſon, That wherever a Man was 2 18. 16- 
intitled to a Reverſion, ſo that he had the Rent which is in- 1 L. 4 Ea. 
cident to it, and which is given by Law, there the Law did 72. 
likewiſe create the Pzivity on Purpoſe to maintain an Aﬀton —— 
of Debt koz the Rent. 
1551. 


322, 554. 
Then two Queſtions were made, | 2 


(i.) Whether this Covenant runs with the Reverſion ? Fo2 
ik ſo, then the Plaintiff being a Gzantee of a Reverſion, may 
bzing this Aﬀion at the Common Law. 

Vor. IV. Y (2.) It 
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(2.) It not, then, Whether the Allgnee of a Reverſion of 
a Copyhold is afded by the Statute of H. 8.? 


As to the firſt Point, this Covenant extends to ſuppoꝛt the 
Thing demiſed: Foz tis to repair; tis appurtenant to it, 
and ſhall run with the Land, and will bind an Aſlignee of the 
Term, tho' he is not obliged by the expzeſs Covenant; fo2 
'tis Parcel of the Demiſe and Contra, and had an Exiſtence 
— the Time of the making of the Leaſe: And ſo is Spencer's 
Ale 
5 Rep. 16. In Debt koꝛ Rent by an Afſignee of a Reverſion againſt the 
— Alügnee of the Term, he pleaded, That the Lefſo2 did cove- 
Mac. 384. nant with him, That if he ſhould be diſturbed in the Poſſeſſion, 
Comyns 239: Oc. that then he ſhould detain ſo much of the Rent as he ſhould 
231,460, be forced to pay, Gc. And he alledged, That ſo much had been 
763. levied upon him fo2 Fines and Jſſues, which he withheld out 
of the Rent; and upon a Demurrer it was held, That he 
ſhould have the Benefit of this Covenant, fo2 it runs with 
the Land, and upon ſuch a Covenant the Afignee of the 
Term might have detained the Rent at the Common Law. 
The Objeition, viz. That if this Covenant runs with the 
Land, then the Aſſignee, and not the Leffee, muſt be charge- 
able, is of no Banner of Fozce; becauſe the Leſſee is bound 
by expꝛeſs Covenant to repair, and no Alignment of the 


_— 02 Acceptance of the Rent by the Lefſo2 can diſcharge 


him 
Cro. Car. This is the -erpzeſs Reſolution in ſeveral Caſes; and if 
188, 580 it ſhould be objetted, that in thoſe Caſes the A#fons were 
bzought by the Leſſozs themſelves, and not by Gzantees of 
2 Cro. 522. the Reverſion, then the Judgment of the Court in Brett and 
1 Cumberland's Caſe, will be a direct Anſwer to that Dbjetfon, 
W. z. 45. 6, Which was ſhoztly thus: The Leffee having covenanted to re- 
166, 171, pair, afligned his Term; the Szantee of the Reverſion in Fee 
Et. nt accepted the Rent ol the Alignee, the Leffee died, leaving 
Mac. 12, 2;5. the Defendant his Executoz, and the ſald Gzantee bought an 
A Cal: Action of Covenant againſt the Executoꝛ of the Leffee fo2 not 
„ repairing after the Alignments both of the Reverſion and the 
Comyns 627. Term; and it was held, That it would lie upon the Statute, 
being a Covenant in Fact, and running with the Land, and 
that no Aſſignment made by the firſt Leſſee could diſcharge his 
Executoꝛs ſo long as they had Aﬀets. 
'Tis true, the Action could not be bꝛought againſt them by 
Reaſon of any Pzivity of Contract, fo2 there was none; but 
it may be bzought upon the Covenant it ſelf, ſo long as they 
had any of the Teſtato?'s Eſtate in their pands. — 


_—_— 


—_ 
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And therefoze if the Plaintiff in this Caſe ſhould not be 
intitled to this Action at the Common Law, yet he is aided 
by the Statute notwithſtanding he comes to his Eſtate by 
Surrender, becauſe a Surrenderee is an Aſſignee within the 
Equity and Meaning of the Statute, in ozder to mafntatn ei⸗ 
ther an Adlon of Debt oz Covenant. | 

It has been fo2merly held that a Surrenderee of a Copy: 14. ym. 
holder in Fee is not ſuch an Alügnee as is intended by this 320, 7: 
Statute in ozder to take Advantage of a Condition bꝛoken, 1 Vers. 83. 
becauſe he is in by the Cuſtont and not by Law, and cannot 


be paivy to the Leaſe made by the Surrendero2 ; and fo is 2 Cs. 305. 


Beale and Braſier's Caſe, | | 
But this was a Judgment without Argument, and only by 
two Judges, the reſt being abſent, ſo that tis not of that 
Foꝛce as a Judgment given by the whole Court upon a ſolemn _ 
Debate. | Gro. Git ot 
Jt hath been held alſo that Copyhold Eſtates are not with- — 2 
in the Statute de donis, &c. and pet they do intafl thoſe 188, 189. 
Eſtates notwithſtanding that Judgment. — 
It cannot be denied but that ſuch Eſtates were valuable in Lic. seg. 75. 
the Law long befoze the making of the Statute of H. 8. fo Ca\. temp. 
Juſtice Littleton tells us the Opinion of two Chief Juſtices in . 3: 4 


the Reign of Ed. 4. was, That if ſuch Tenants pay their El cn. 


Services and are turned out of the Land, they may have Ac- 8. 53; 


tions of Treſpaſs againſt the Low; nay they may pꝛeſcribe 10 

againſt him, by Reaſon that they have fired and perdurable Prec. Chan. 

Eſtates, _— 
Id. Raym. $52. Sun. 447, 454.1 


Now this Statute was made fo2 a general Remedy to give Kelvay 76, 
Attons to recover _ Right, and therefoze Coppholds muſt 77; "LY 
be included, becauſe they are not only valuable in the Law, 32, 96, 
but are a great Part of the Tenure of the Natſon. 998, 1000; 

And as they have been valued befoze, ſo likewiſe they have r.. 
been ſince the making of the Statute : Foz ff a Copyholder oven 72. 
fo2 Life makes a Leaſe fo2 thee Pears generally, having Lf- 
cence to make it fo2 thꝛee Pears, if he ſo long live: Now tho 
the Licence is not purſued, yet the Leſſee may matntain an 
Ejetment. 

So where Leſſee fo2 Pears was dominus pro tempore of Aa : ta. 59. b. 
Banoz, who took a Surrender, and his Eſtate was deter- 14 Ry. 
mined befoze Admittance, yet it ſhall be compellable to be 253, 885. 
done acco2ding to the Surrender. Comyns 84. 

The Severance of the Inheritance of the Copphold from the , Rep. 24. b. 
Mano will not deſtroy the Tenure it ſelf, becauſe the Eſtate 
of the Copyholder is eſtabliſhed by Cuſtom; and therefoze 

I 


neither 
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hp neither the Lozd, 02 any claiming under him can turn out 
1 4 ſuch a Tenant. | 

1 6 34H. 8 c.14. Particular Statutes by which the Lozd may have any Pie⸗ 
3 13 EH. c. 7. judice as to Fines oz Amerclaments do not bind Copyhold 
; Tenants, 

As the Statute of H. 8. concerning Bankrupts did not 
ertend to Copphold, and therefoze a ſubſequent Law wag 
made to include them. | 

Owen 37. Neither did the Statute of Recuſancy extend to ſuch 
Cſtates, and the Reaſon given is, becauſe the Lozd may there: 
by receive an Jujury by the Loſs of his Cuſtoms and Services. 

But general Laws made fo2 the Publick good, and where 
the Lows of Manozs can have no Pyejudice, are binding, 

*} and ſhall extend to Copyhold Lands, though they are not 

1 named in ſuch Statutes. 

N 3 Rep 7. As in Heydon's Caſe, viz. a Relfgious Þouſe granted a Co- 

pyhold fo2 two Lives, & Anno 30 H. 8. demiſed the ſame to 

. Heydon fo2 80 Pears; the very next Pear a Statute was 

1 made, by which it was ena#ed, That if any Religious Houſe 

[Ft ſhall within ONE YEAR next befoze the firfft Day of that 

Wt | | Parliament oz afterwards leaſe o2 grant, &c- any Lands in 

1 which any Intereſt oz Eſtate fo2 Life 02 Pears was then in 

being, that ſuch Leaſe ſhould be void. | 

9 Rep. 104 Now the Gzant of this Copyhold fo2 two Lives in the 

[ Pear befoze the Statute was made was adjudged an Intereſt, 

15 and within the general Mozds of the Ac, and therekoze the 
| | Leaſe to Heydon -was votd. 

32 HI. 8. c. 2. By the Statute of Limitations tis enaded, That a Mrit 

108 ok Right ſhall not be maintained to any Lands, &c. 02 any 

| 1 farther Seilin alledged in the Anceſtoz, than fo2 60 Pears 


- rr o 
— = 


„ next befoze the Teſte of ſuch Writ, which Wozds point only 

5 at an Intereſt at Common Law, and not by any Cuſtom, and 

yet Copyhold Lands have been adjudged to be within that A#. 

32 H. 8. c 9. So likewiſe by the Statute of Maintenance the buying any 

pꝛetended Right or Title to any Manors, Lands or Tenements 

| is pꝛohibited, which Mozds have been adjudged to extend to 

[i a p2etended Right to a Copyhold Eſtate, becauſe the Statute 

| | was made fo2 avolding Maintenance in general, which De- 

| ſign would be loſt k Copyholders Lands, which are a conſi⸗ 
derable Part of the Kingdom, ſhould be left out. 

Now to inkozce this Argument tis to be obſerved, that 
the two Statutes laſt mentioned were made in the ſame 
Pear, and by the ſame Parlſament, by which this Statute 
| | was 
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was made to enable G2antees of Reverſions of Manors, Lands 
Tenements, and other Hereditaments to take Advantage againſt 
Leſſees; and if ſuch Conſtruitions hade been made upon the 
general Wiozds of theſe Statutes, what Reaſon can be given 
why the like ſhould not be made in this Cate? 


Econtra, Mz. Roe argued to the contrary, That the Au- 
thozities = fo2 the Plaintiff are not applicable to the Caſe 
in Queſtion. | | 

And firſt as to thoſe cited out of the Pear-books, they are 
Actions of Debt for Rent, and are of a different Nature from 
thoſe in Covenant which is a collateral Thing, and a Choſe 
in Atfon, and will not follow the Reverſion without the Þelp 
of the Statute. - 

So that if any Thing ſuppoꝛts this Action of Covenant it 
muſt be the Statute, but tis not within the general Cows 
02 within the Meaning of that Law. | 

Nothing of Copyhold can be intended to fall under the ge- 
neral Moos, viz. Manors, Lands, Tenements and other Here- 
ditaments; fo2 ſuch are only known at the Common Law. and 
therefoze can have noReference to Copyhold Lands which are 
created by Cuſtom, and are only Eſtates at the Mill of the 
Lo2d. 

This has been held to be the Senſe and Meaning of thoſe 
very — in ſeveral Statutes of Jointures, Uſes, and 
Partition. 


So likewiſe upon the Statute of 11 H. 7. which makes the 1 1.5. e. 20, 


Alienation of the CUife void, of any Eſtate which the hath in 

Dower, fo2 Life, oz in Tail jointly with her Pusband, &c. 

in any Manors, Lands, Tenements, or other Hereditaments; the 

Alienation of a Copyhold Eſtate, which ſhe had in Tail joint⸗ 

8 with her husband was adjudged good, and not within that 
tatute. 


Qpon the Statute of 13 Eliz. c. 7. which impowers the 1 Leon. 98. 
Commiſſioners of Bankrupts to ſell their Lands, &c. it hath Cre. Car. 24. 


been held they could not ſell Copyholds, if that Law had not 
given them Power by erpzeſs Wozds, viz. to (ell as well 
Copy as free Land. 

So are ſeveral Ads of Parliament which are made to give 
Foxfeſtures of Lands, Tenements, or other Hereditaments, &c. 
which Wozds do not extend to Copyholds, but only to Inhe⸗ 
ritances at Common Law. . 

And the Reaſon is becauſe Copyhold Lands at the Time 
of making this and other As, and long after, were in no 
Eſteem ok the Law; fo2 the Tenants of thoſe Lands held them 
in Uillenage, oz at beſt were but Tenants at Mill, and ſo 
not within the Pꝛoviſion o2 Care of Ads of Parliament. 

Vor. IV. Z And 


— 
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And even at this Day their Eſtates are held only ac the 
Will of the Lozd accozding to the Cuſtom of the Panoz : 
And in many reſpets this Tenant hath a Dependance upon 
the Lozd; fo2 he can neither alien no2 leaſe his Copyhold with⸗ 
out Licence; and therefoze when either is done, tis as well 
the At of the Lo2d as of the Tenant. 

Another Reaſon offered why this Aﬀion would not lie was, 
becauſe the Leſſee had not attozned to him in the Reverſion, 
Hob. 177. Atcowding to the Opinſon of my Lozd Hobart in Swinnerton's 
Caſe, where a Copyholder made a Leaſe fo; Years rendzing 
Rent, and then he ſurrendzed the Keverſion to the Defen- 
dant, who was admitted, and in a Replevin he avowed fo2 
Rent arrear, which (it was ſaid) he could not do, oz enter fo2 
a Condition bzoken, without the Attoznment of the Leſſee to 


him. | 

But this was not much inſiſted on becauſe the Law ſeems 
to be otherwiſe; fo2 the Eſtate of a Copyholder.doth not pafs 
by any G2ant of the Reverſion at the Common Law, to which 
an Attozmment is neceſſary, but by Surrender and Admit- 
tance. Is 


Curia. A Copyholder hath an Inheritance, though he hath 
it in the Poſt, and his Eſtate is now fired and eſtabliſhed by 
the Cuſtom; and therefoze tis Reaſon ta conſtrue him to be 
within the Equity of this Statute, and the rather becauſe of 
late he has been held to be within the Statute de donis, &c. 
And ſo without farther Argument Judgment was given fo} 


the Plaintiff, 


Walwin verſus Smith. 
Trin. 3 Millielmi, Rot. 361. 


2 Nueſtion was moved, CUhether a Diſcontinuance in an 
716, 15, 17, inferio2 Court is helped after Judgment by the Statute 
872, 94 of Jeofails? And the Court was of Dpinion that Difcontinu- 
Caſ. temp. Ance of Pꝛoceſs oz in Pleading was helped by the Statute; 
W. 3-8, 307, but where the Cauſe is diſcontinued and out of Court, as in 
2 14 the Beginning of this Reign fo2 not holding Hillary Term, 
Caf. temp. All Cauſes were then diſcontinued, which could not be alded 
Mac. 87,325- by any Statute of Jeofails, without a particular Act of Par- 
774.492. liament fo; reviving thoſe Cauſes and Pzoceſs. 

In Beecher's Caſe after a Uerdi# fo2 the Plaintiff, there be⸗ 


Go. 8. 58. ing ſome Doubt whether the Uiſne was good 02 not, and the 
2 Plaintiff 


2 Cro. 211. 


an 
tute 
nu⸗ 
ite; 
5 in 
rin, 
ded 
ar; 


be⸗ 
the 
itiff 
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Plaintiff intending to bꝛing a new Action, got leave to diſcon- * Nen. 3. 
tinue, in which Caſe the Judgment ſhould have been entred, "22, 
Quod * querens nil capiat per breve ſuum ſed fit in miſericordia worDemurrer; 
pro falſo clamore ſuo & pred. defendens eat inde fine die. ut if upon a 
But inſtead of ſuch an Entry, it was, That the Plaintiff Nexfoit | tes 
by his 2 = - Curia & fatetur ſe in Curia hic quia non 
ulterius nolle proſequi. Sd Judgment was given, That the © 
Defendant eat inde ſine die, which amounts to a 5 and — 
is a Bar to the ſame Action foz ever, ſa long as that Judg⸗ £4: Raym. 
ment ſtands in Foꝛce. | REP 
WWhereupon a Writ of Erroz was bzought, and it was 924, 927, 
ſhewed that there was a Difcontinuaice; for the Uerdi# was 22. 4 
2 Jacobi, and the Judgment was 4 Jacobi; and no Continu- 
ance from one Term to the other, which might have been ,._. 
aided by the Statute of Jeofailes, if the Judgment had been ac. 14. 
given upon the Gerdict; but it was upon the Retraxit, which 325- 325 
is not within the Statute; and fo2 this Reaſon that Judg- 
ment was reverſed, 
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LTIe.ermino Paſchæ, 


5 Anno 4 Gulielmi & Mariæ Regis & 
lis Reginz in Banco Regis, 1692. 


1 | Adams verſus Tapling. 


Adam's Caſe. N Covenant the Bꝛeaches aligned were, That the Houſes 

— were not in Repair, that the Locks were taken away, 

and that the Hedges were bꝛoken down, and the Ditches 

[ unſcoured. 

1 4858 LA. Raym: The Defendant pleads an Agreement made between the 

WT 122, 566. Plaintiff and him, That he ſhould fmploy a Wozkman thee 

o2 four Days fn and about the repairing of the Houſe, which 

Gould be a ſufficient Satisfaftion, and that he had imployed a 
Tozkman, &c. 

Upon this Plea they were at Jſſue, and there was a QUer- 

dict fo2 the Defendant. 


And now it was moved in Arreft of Judgment, and the 
Exceptions taken were, 


1. here an Accord and Satisfaction fs pleaded, it muſt be 
Real; but in this Caſe it was no moze than the Defendant 
was obliged to do. 

2. There are ſeveral Bzeaches aſſigned, and the Defen- 
dant has only anſwered to the Repairs of the Houſe, and ſo 
ns . — in Pleading, which is not aided by a 

dif. 

3. The Satisfation is uncertain, viz. to imploy a Man to 
wozk thee oz four Days; and fo2 theſe Reaſons Judgment 
was ſtayed. | 


* 
ae * Ads 2 n 
=P 


1 
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Caſ. temp. 


Curia. In Covenant where the Damages are uncertain, and — — 


to be recovered, as in this Caſe, a leſſer Thing may be done 1a. Raym. 
in Satisfaction; and there Accozd and Satigfation is a good 197, . 
Plea. in L. 

But in an Action of Debt upon a Bond where the Sum to 242, — 
be paid is certain, there a leſſer Sum cannot be paid in Sa- 2 Ws 36d. 


tiskaclon of a greater. ra Stra. 426, 
| 573, 645, 

. . 1194. 
Brid 8es verſus Saer. Poſt 2 50. 


Reſpaſs fo2 pounding of his Sheep; the Defendant juſti⸗ cc. temp. 
fied the taking and pounding fo2 Damage-feſant. — 3.25.8.C. 
The Plaintiff in his Replication pꝛeſcribed to have a Com gg. 
mon fo2 Sheep, and the Pyeſcription being traverſed, the cal temp. 
Jury found that the Plaintiff had Common fo? Sheep, 1m 
alſo for Cows. * 
An Objection was made that this Uervi# did not maintain 
this Pꝛeſcription, becauſe it was larger than it was pleaded; 
but it was adjudged fo2 the Plaintiff. 


Carter verſus Horner. 


N Afion on the Caſe was bought on a Wager, wherein 2. 348. 

the Plaintiff declared, That there was a Diſcourſe be- + 
tween him and the Defendant concerning a Meſſuage in 
Cookham, whereof Edward Darling was ſeiſed in Fee, and — temp. 
likewiſe concerning a ill which the Defendant affirmed to — 8 
be publiſhed by the ſaid Edward Darling, by which he deviled 285. 286. 
his Eſtate (having a Wife and four Childzen) in theſe Wozds, — _ 
viz. All and fingular the reſt, Reſidue and Remainder of my 1323. 
ESTATE of what Kind, Nature, oz Quality ſoever, whe- : Vers. 340. 
ther Freehold oz Copyhold, which J intend to ſurrender to the 546,4. 


Ale of my Will, Leaſes, Goods, Plate, Debts and Chat- Cat reap. 


tels, I give and deviſe to Elizabeth Darling my Wife, and to = 99, 103, 
George, Edward, Elizabeth, and Mary Darling in ſuch Banner & 
and Fozm as herein after is mentioned; that is to ſay, one Mac. — 
Third Part to my CUife, the other two Thirds to my ſaid 525 526, 
Childzen, equally to be divided Share and Share alike. Ty Mod. Cat. 
The Teftato2 farther deviſed, That the Share of George is | L. & Eq. 
ſhould be kept entire till he was of full Age, And if any happen b Ed Rep. 
to die before 21, then to the Survivors and equally to be divided. 77, 87. 
Edward died, Elizabeth ſutvived, and George died befoze 21. - _ 523, 


3 Wms. 193, 


Wi. V. Aa The 295. 386, 
Comyns 337- 


* — 1 — 923 4 % 
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Che Queſtion was, Ulhether Elizabeth the Mother had an 
Eſtate fo2 Life 02 in Fee by Uirtue of this Mili: 
Jt was ſafd ſhe had an Eſtate in Fee upon this Difference, 


_ viz. Ik the Teſtatoz had been entitled to Lands in Fee, and 


Cro Car. 447. 
1 Roll. Abr. 
$34- 


Stile 281. 
1 Mod. 100. 


likewiſe to moꝛtgaged Lands not fozfeited, and had deviſed his 
Lands in Fee to his Bzother, and all the Reſt of his Leaſes, 
Moztgages and Eſtates, Debts and Duties, &c. of which 
he was poſſeſſed, &c. there the Wow Eſtate being put amangſt 
Chattels Gall only carry an Eſtate fo2 Life, and the rather 
becauſe of the Wo2d poſſeſſed. f 

But where the Wozd Eſtate ſtands by it ſelf, and is not 
mingled among perſonal Things: As koz Inſtance, where 
a Wan being ſciſed in Fee deviſed his whole Eſtate, there the 
Clo Eſtate extends to the Land, and the Deviſee ſhall take 
it in Fee; fo2 it is a Mozd which compzehends not only the 
Land it ſcif, but all the Intereſt the Teſtatoz had in it. 


Econtra, The Wow Eſtate ſignifies the Land and not the 
Intereſt which rhe Teſtatoz had in it; and being in a Will, 
that Wo2d muſt be conſtrued accozding to the Common and 
known Acceptation of it, which mpozts the Land it ſelf, and 
not the Eſtate which he had in the Land, and therefoze an 
Eſtate fo2 Life only paſſeth. | 

The & oꝛds which follow, viz. of what Nature, Kind, or 
Quality ſoever, are a farther Deſcription of the Thing deviſed, 


which is the Land, and of what Tenure it map be; ſo that the 


3 Leon. pl. 88. 


Teſtatoꝛ hath not left it to the general Conſtrutfon what ſhall 
paſs by the 02d Eſtate alone. 

Thus it is in a G2ant: As if a Leaſe is made to A. Re- 
mainder to B. in Tail, Remainder to the right Deirs of B. who 
bargains and ſells all his Eſtate to D. nothing paſſes to him 
=> during the Like of the Gzantoz, whilſt the Eſtate⸗ tail is in 

eing. | 

'Tis true, by a Deviſe of the whole Eſtate, it hath been 
held that a Fee did paſs, but it was upon a different Reaſon 
from the Caſe at Bar, fo2 it was deviſed, paying Debts and 
Legacies, and it happened that the perſonal Cſtate was not 
ſuffictent to do either. Adjournatur. 
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Burton verſus Woodward. 


— 


Warwic. .. 1 quod die Veneris prox. poſt craſti- A Declan. 
num ſanctæ Trinitatis iſto eodem Termino co- ment. * 


ram Domino Rege & Domina Regina apud Weſtm. venit Tho- 1 Show. 368. 


mas Burton per Willielmum Blencow Attorn. ſuum & protulit 
hic in Curia dict. Domini Regis & Dominæ Reginæ tunc ibidem 
quandam billam ſuam verſus Robertum Woodward Clericum in 
Cuſtod' Mar. &c. de placito tranſgr. & eje&ion' firmæ & ſunt 


pleg. de prof. ſcilicet Johan. Doe & Rich. Roe quæ quidem billa 


ſequitur in hæc verba. Warwic. fl. Thomas Burton queritur 
de Roberto Woodward Clerico in Cuſtodia Mar. mareſc. Do- 
mini Regis & Dominæ Reginæ coram ipſis Rege & Regina 
exilten' pro eo videlicet quod cum quidam Edmundus Budd Cle- 
ricus decimo die Martii Anno Regni Domini & Dominæ Willi- 
elmi & Mariæ nunc Regis & Reginæ Angliæ, & c. tertio apud 
Burton Daſſet in Com. præd. dimiſiſſet conceſſiſſet & ad firmam 
tradidillet præfat. IThomæ unum meſſuagium cum pertin. ſcituat. 
jacen. & cxiſten' in Burton Daſſet præd. in Com. præd. habend. 
& tenend. meſſuagium præd. cum pertin. præfat. Thomæ & aſſign 
ſuis a feſto Sancti Mich' Archangel' tune ult. præterit. uſque finem 
& Terminum quinque Annorum extune prox. ſequen & plenar. 
complend' & finiend' virtute cujus quidem dimiſſionis idem Tho- 


mas in tenementa præd. cum pertinen. intravit & fuit inde poſſeſ- 


ſionat. quouſque præd. Robertus poſtea ſeilicet eodem decimo die 
Martii Anno tertio ſupradicto apud Burton Daſſet præd. in Com. 
præd. vi & armis &c. in meſſuagium præd. cum pertin. in & ſuper 
poſſeſſion. ipſius Thomæ inde intravit & ipſum Thomam a firma 
ſua prædicta termino ſuo prædicto inde nondum finito ejecit expu- 
lit & amovit ipſumque Thomam fic inde eject. expulſ. & amot. a 
poſſeſſione ſua inde extratenuit & adhue extratenet. Et alia enor- 
mia ei adtunc & ibidem intulit contra pacem dict. Domini Regis 
& Dominæ Reginæ nunc & ad dampnum ipſius Thomæ decem 
librar. Et inde producit ſectam, &c. | 


Et præd. Robertus per Carolum Ballet Attorn. ſuum ven. Not guilty 
& defend. vim & injur. quando, &c. & dicit quod ipſe non eſt — 


inde culpabilis. Et de hoc pon. ſe ſuper patriam & præd. Tho- 
mas inde ſimiliter &c. Ideo ven. inde Jur. coram Domino 


3 Rege 


— — — — — — —— — - - 
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The Poſtea. 


Si non omnes. 


Tales. 


Revs & Domina Regina apud Weſtm. die Mercurii prox. poſt 

tres ſeptimanas Sanctæ Trinitatis, Et qui nec, &c. Ad recogn. 
6c. quia tam, &c. idem dies dat. eſt partibus prædict. ibidem, 
&c. poſtea continuat. inde proceſſus inter partes præd. de placito 
præd. per Jur. poſit. inter eas in reſpectum coram Domino Rege 
& Domina Regina apud Weſtm. uſque diem Veneris prox. poſt 
tres ſeptimanas Sancti Michaelis ex tunc prox. ſequen niſi Juſtic. 
Domini Regis & Dominæ Reginæ ad Aſſiſas in Com. præd. 
capiend. aſſign. prius die Lunæ decimo die Auguſti apud Warr. 
in Com. præd. per formam ſtatuti &c. ven. pro defectu Jur. &c. 
ad quem diem, coram Domino Rege & Domina Regina apud 
Weſtm. venit præd. Thomas per Attorn. ſuum præd. & præfat. 
Juſtic. ad Aſſiſas coram quibus &c. miſ. hic record. ſuum coram 
eis habit. in hc verba Poſtea die & loco infracontent. coram Jo- 
hanne Powell Mil. uno Juſtic. Domini Regis & Dominæ Re- 
ginæ de Banco & Georgio Dodſon Armig' eidem Johanni Powell 
& Nicholao Lechm: re Mil. uno Baron. Scaccarii Domini Regis 
& Dominz Reginz Juſticiariis ipſorum Domini Regis & Dominæ 
Reginz ad Aſſiſas in Com. Warr. capiend. aſſign. per formam 
ſtatuti &c. hac vice aſſociat. præſentia præd. Nich. Lechmere 
non expectat. virtute brevis corundem Domini Regis & Dominæ 
Reginæ de ſi non omnes &c. venerunt tam infra nominat. Tho, 
Burton quam infraſcript. Robertus Woodward per Attorn. ſuos 
infracontent. & Jur. Jurat, unde infra fit mentio exact. quidam 
eorum videlicet Georgius Warner Henr. Norton Job Everton 
Robertus Dodington Jaſephus Sherſton Thomas Coles Guliel- 


mus Chaplin Thomas Thompſon Georgius Cotterell Thomas 
Gardiner & Elias Wells ven. & in Juram ill. jurat. exiſtunt & 


quia reſid. Jur. ejuſdem Jur. non comperuer. Ideo al. de circum- 
ſtan. per Vicecomitem Com. pred. ad hoc ele. ad requilition. 
præd. Thomæ Burton ac per mandat. Juſtic, prad. de novo 
apponitur cujus nomen panello infraſcript affiiatur ſecundum for- 


mam ſtatut. in hujuſmodi caſu edit. & proviſ. qui quidem Jur. 


fic de novo. appoſit. videlicet Robertus Onely exact. ſimil' ven. 
qui ad veritatem de infracontent. ſimul cum al. Jur. pred. prius 


impanellat. & jurat. dicend. electi triat. & jurat. dicunt ſu- 
per ſacrament. ſuum quod Reftozia de Burton Daſſet in Com. 


Warr” infraſcript. eſt & a tempore cujus contrar memoria 


hominum non exiſtit fuit impropriat. quodque Vicaria Ec- 


cleſix de Burton Daſſet præd. a toto tempore ſupradicto fuit 
& 


— 
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& eſt Eccleſiaſticum beneficium & dotat', quodque meſſuagium 
cum pertin. infracontent' eſt & infraſcript. decimo die Martii 
Anno tertio infraſcript necnon a toto tempore ſupradicto fuit per- 
tinen. ad vicariam præd. & parcell. poſſeſſion. ejuſdem vicariæ 
unde eadem vicaria ut præfertur dotat, eſt & gaviſum fore debet 

Vicarios Vicariæ præd. pro tempore exiſten. quodque decimo 
quarto die Februarii Anno Regni dicti Domini Regis & Dominæ 
Reginæ nunc primo quidam Chamberlain Hamerſley Clericus fuit 
vicarius vicarize præd. ac vicarius ejuſdem vicariæ continuavit & 
eandem vicariam habuit uſque deprivationem ſuam pro cauſa in- 
ſerius ſpecificat. videlicet quouſque vicaria præd. vacua devenit 
virtute cujuſdam ſtatuti in Parliamento dict Domini Regis & Do- 
minæ Reginæ nunc apud Weſtm. in Com. Middleſex Anno Reg- 
ni eorundem Domini Regis & Dominæ Reginæ nunc primo tent. 
de abrogation. Sacramentorum Primatiæ & Ligeantiæ Angl. The 
Oaths ok Supzemacy and Allegiance, & de appuctuand' alia 
ſacramenta edit. & proviſ. quodque præd. Chamberlain Þamer- 
fley præd. decimo quarto die Februarii tune primo ſupradicto & 
continue poſtea uſque deprivation. ſuam præd. fuit ſeiſit. de præd. 
meſſuagio cum pertin' in Dominico ſuo ut de feodo in jure vicariæ 
ſux pred. quouſque pred. Chamberlain Pamerſley poſt editi- 
onem ſtatuti præd. & ante primum diem Auguſti Anno Domini 
1689. in ſtatuto præd. mentionat. ſeu eodem primo die Auguſti 
ſeu unquam poſtea hucuſque non præſtitit ſacramenta Anglice did 
not take the Daths per ſtatut. illud appunctuat. fore præſtand. 
per quod præd. Chamberlain Þamerfley vigore ſtatuti præd. de 
vicaria præd. ipſo facto deprivat. fuit & vicaria illa vacua in lege 


devenit quodque infraſeript. Edmundus Budd Clericus adtunc 


exiſten. presbyter ſecundum leges & ſtatut. hujus Regni Angliz 
debite ordinat. poſt finem ſex menſium ſecundum computation. 
viginti & octo dierum pro quolibet menſe computat. poſt præd. 
primum diem Auguſti prox. ſequen. & ante finem ſex menſium 
ſecundum Computation. Calendar. computat. Anglice Calendar 
Months poſt eundem primum diem Auguſti prox. ſequen. ſeilic 
29 die Januarii Anno primo ſupradicto ad vicariam præd. —— 
tat. inſtitut. & induct. fuit & omnia quæ per leges & ſtatut. hujus 
Regni Ang]. requiſit. vel. neceſſar. fuer. ad ipſum perfectum in- 
cumben. dictæ vicariz faciend' (ft prædicta vicaria prædicto tem- 
pore præſentation. inſtitution. & induction. præd. vacua fuerit) 
Vor. IV. B b debita 
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debita juris forma fecit & perimplevit qui quidem Edmundus Budd 
poſtea ſcilicet eodem viceſimo nono die Januarii in meſſuagium 
præd. cum pertin. intravit & fuit inde ſeifit' prout lex poſtulat. 
Et fic inde ſeiſit exiſten' prad' Edmundus præd. decimo die Mar- 
tii Anno tertio ſupradiQto dimiſit præd. Thomæ Burton Meſſuag. 
[ pred. cum pertin* habend' & occupand' meſſuagium præd. cum 
5 pertinen' præd' Thomæ & Aſſign” ſuis ab infraſcript. feſto Sancti 
4 Michaelis Archangeli tunc ult præterit. pro & duran' infraſeript 
a termino quinque Annorum extunc prox' ſequen' plenar complend. 
| & finiend' quodque idem Thomas Burton poſtea ſcilicet eodem 
decimo die Martii Anno tertio ſupradicto in meſſuagium præd' 
1 cum pertin' intravit & fuit inde poſſeſſionat prout lex poſtulat 
1 quouſque przd. Robertus Woodward eodem decimo die Marti 
ff Anno tertio ſupradicto vi & armis in meſſuagium præd. cum per- 
tin ſuper poſſeſſion præd. Thomæ Burton intravit & ipſum a 
firma ſua infraſpecificat ejecit prout idem Thomas Burton interius 
verſus eum queritur. Sed utrum ſuper tota materia præd. ſupe- 
rius in forma prædicta compert. vicaria prædicta tempore præſen- 
tation inſtitution & induction præd. vacua fuit necne Jur” penitus 
ignorant & inde petunt adviſament & conſideration Juſtic* & 
Curiæ hic & fi ſuper tota materia præd' per Jur præd. in forma 
przd' compert' videbitur cifd' Juſtic' & Cur hie quod vicaria præ- 
dicta præd. tempore præſentation inſtitutionꝰ & induction præd 
vacua fuit tunc iidem Jur* ſuper ſacrament' ſuum præd. dicunt 
TE quod præd. Robertus Woodward eſt culpabilis de tranſgr. & 
4 a ejection. præd. prout præd. Thomas Burton interius verſus eum 
44 N queritur & aſſidunt —— ipſius Thomæ occaſione tranſgr & 
ejection. præd. ultra miſ. & cuſtagia ſua per ipſum circa ſectam 
8 ſuam in hac parte appoſit. ad duodecim denar & pro miſ. & cu- 
1 ſtag, ill. ad 53s. & 4d. & fi ſuper tota materia præd. per Jur 
præd. in forma præd. compert' videbitur eiſd. Juſtic' & Cur hic 
quod vicaria præd. tempore preſentation inſtitution & induction 
præd. non vacua fuit tunc iidem Jur. ſuper ſacrament” ſuum pred. 
dicunt quod przd. Robertus Woodward non eſt culpabilis de 
tranſgr. & ejection. pred. prout præd. Robertus interius pro ſe 
placitando inde allegavit. Et quia &c, | 


—— — 


Dr 
— 
” 


= 
N #4 he 
_ N » l 1 
— — 
2 


— — 


1 FFF - —__— ww — 


Paſch. 4 W. & M. in B. R. 1692. 95 


— — 


— 


Burton verſus Woodward. 


UB ON a ſpecial Uerdit in Ejetment the Caſe was thus: t Show. 368. 
The Uicaridge of Burton Daſſet was a Uicaridge en- 
dowed, to which the Meſſuage now in Mueſtion did belong. 
That on the 14 Day of February 1 Willielmi, one Cham- 
berlain Hamerſley was Cicar thereof, who was dep2ived fo2 not 
taking of the Daths by a Statute made Anno primo of the 
King and Queen. , 
That the Leſſo2 of the Plaintiff after ſix Lunary Months to 
be computed from the firſt Day of Auguſt, &c. was pꝛeſented, 
inſtituted and indufted to the ſaid Uicaridge'; but whether it 
— — 02 not at the Time of ſuch Pꝛeſentation? was the 
ueſtion. 
And this depended upon the Conſtrudion of a Paragraph of 
the Statute made fo2 abzogating of the Daths, and taking of 
new ones. 
And be it enaFed, & c. That if any Archbiſhop oz Bifhop 02 
any other Perſon now having any Eccleſiaſtical Dignity, Be⸗ 
nefice oꝛ Pzomotion, ſhall neglet oz refuſe to take the Daths, 
&c. in ſuch manner as is therein directed befoze the firſt Day 
of Auguſt 1689. every ſuch Perſon and Perſons ſo negleting 
02 refuſing ſhall be, and is, and are hereby declared and ad- 
judged to be ſuſpended from the Execution of his 02 their Df- 
fice, by the Space of {ix Months to be accounted from the firſt 
Day of Auguſt, And if the ſaid Perſon, &c. ſo having neg- 
lefted 02 refuſed ſhall not within the ſaid ſix Months take the 
Daths in ſuch Manner, Court o2 Place, as they ought to have 
taken the ſame bekoze the ſaid 1ſt of Auguſt, then he, &c. ſhall 
be ipſo facto depzived, &c. | 
Now if the ſix Months appointed by this Ack tall be account: L4. Raym. 
ed Calendar Months; then the Plaintiff had no Title, becauſe 42 46s: 
the Church was all that Time full of Hamerſley. _ 
It was argued fo2 the Plaintiff that thoſe ſhall be accounted 
Lunary Months; fo in all Statutes where the Mozd Month is 
uſed the legal Computation ſhall be 28 Days. 
As where an Jnfozmation was bzought fo2 uſing of an un- 
lawful Game 7 Months upon the Statute of 33 H. 8. it hath , on. Abe. 
=_ _—— theſe Months ſhall be accounted by 28 Days to = 
each Bonth. er 218, 
So upon the Statute of Eorollments, by which tis enaded, G kl 5,2 
That no Freehold oz Inheritance ſhall paſs but by Deed in lat. 
waiting, and enrolled within ſir Months after the Date thereof, 
there it ſhall be alſo accounted 28 Days. a 
2 n 
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2 Cro. 167. 


Econtra. 


2 Cro. 166. 


Yelv. 100. id. 


6 Rep. 62. 
Hob. 179. 


Litt. Rep. 19. 


2 Inſt. 3 20. 


13 H. 4. c. 7. 
Dyer 142, 
218. 

Sid. 186. 
Cro. Eliz. 


227, 835. 


In like Manner, where a Leet is to be held within a Month 
after Eaſter and Michaelmas, that Month ſhall be likewiſe ac- 
counted 28 Days. 

Jt was argued on the other Side, that Months generally 
ſpeaking ſhall be accounted in the legal Conſtrution 28 Days; 
but where an At of Parliament doth relate to Laymen, it ſhall 
” —_— accoꝛding to the Ciſual Account amongſt them, viz. 
2 days. 

And where it relates to Eccleſiaſtical Perſons, as in this 
Caſe, it ſhall be accozding to their Computation. 

Tis true the koꝛmer of theſe Caſes uſually happens, becauſe 
there are moꝛe Layman than Churchmen, and fo2 this Reaſon 
and upon this Diſtindion the Authozities cited on the other 
Side are Law. 

Now here is an A# of Parliament relating only to Eccle- 
ſiaſtical Perſons, by which Ad a certain and determinate Time 
is limited fo2 a Thing to be done, the Megle# whereof being 
penal, it ſhall be accounted accozding to their Months, and 

As fo2 Inſtance in the Caſe of a Lapſe, upon a Quare Impedit 
the ſix Months ſhall be accounted accozding to the Calendar: 
So upon the Statute 2 & 3 Ed. 6. cap. 13. which gives a Con- 
ſultation if the Suggeſtion fs not pꝛoved by two Witneſſes 
within fx Months next after the Pꝛohibition granted: And it 
was never adjudged otherwiſe when the Thing related to Ec- 
cleſiaſtical Perſons, and very often where it doth not concern 
them, as upon the Statute of H. 4. fo2 ſuppreſſing Riots, 
which gives the Juſtices Authozity to enquire of Riots within 
a Month after the Offenders are departed, &c. which ſhall be 
— accozding to the Almanack Months, and not by 28 

aps. | 

The very penning of this A# may be a good Jnducement 
to ſhew that the Dakers thereof were of this Opinion; fo2 
there is a Time given to all Eccleſiaſtical Perſons to come 
in and take the Daths, viz. befoze 1 Auguſti, otherwiſe to 
be ſuſpended : This is not ſo much a Puniſhment as an Ad- 
monition that they may keep their Dignities by a farther 
Compliance with the Law; then a Day is given which is 
a Dap of G2ace and Favour, to which a Penalty is an- 
nered in Caſe of not complying; ſo that they ſhall have the 
longeſt Day to confo2m to this Law, and therekoze the Con- 
ſtrutfon of thele Mozds ſhall be accozding to the Subjet- 
matter, as if J am to pay Poney on the firſt Day of 

Michaelmas 


— 2 


As 


VEN Paſch. 4 W. & M. in B. R. 1692. 1 97 


a. Mi. 
*» 


Michaelmas Term, it ſhall be paid the firſt Day in full Term, 
and not on the Eſſoin-day which in legal Conftruftfon is the 
firſt Day of the Term. Adjournatur. 


Knight verſus Symms. 


E fo2 five Cloſes called Furlong containing 20 f: 1 Salk. 254. 
cres of Arable and Paſture, to have and to hold the afoze- 14 kh, ou 
ſaid Cloſes of Land, &c. Upon Not guilty pleaded the Plain- 191, 277. 
tiff had a Uerdif, and it was moved in Arreſt of Judgment, 94. cal. 
fo2 that he ought to demand ſo many Acres certain of Arable ;,. 278 
and ſo many of Paſture; and upon this very Exception a ron 136. 
Judgment in Ejeftment was reverſed upon a Writ of -Erro?2 

bzought in this Court, viz. | 

The Plaintiff declared of a Meſſuage and 40 Acres of Land Co. Car. 
Meadow and Paſture thereunto belonging, and did not diſtin- 73. 
guiſh how much of each. 

Savel's Caſe is expꝛeſs, that an Ejeftment will not lie of 11 Rep. 55; 
a Cloſe, but it muſt be of a certain Number of Acres, and 
the Nature of the Land muſt be particularly expꝛeſſed. 

It has been held that tho an Ejeckment would not lie de 
uno cl auſo generally, becauſe the Sheriff cannot tell of what 
to deliver Poſſeſſion, yet where a Name is given to the Cloſe 
without ſetting out the Number of Acres, tis well enough; 
and this was the Caſe of Jones and Howell in Cro. Eliz. 235. 

But in the ſame Book, and but two Years afterwards, 
it was ruled, that it would not lie of a third Part of a co. z1z. 
Cloſe, tho' a Name was given to it; and the Reaſon there 338. 
given was, becauſe an Ejetment is in Nature of a Præcipe, 
which muſt contain a certain Number of Acres. 

But that which comes nearer to the Caſe now in Queſtion 
is, That of Weeks and Sparrow, which was an Ejetment of 2 Cro. 435. 
two Cloſes called Gulwel, containing 3 Acres of Land, and 
did not ſhew what each Cloſe contained, which was held 
good becauſe the Quality of the Land was mentioned: But 
Juſtice Houghton was of another Opinion in that Caſe, which 
ſeems to be very reaſonable, fo2 if an Ejeckment will not lie 
de uno Clauſo, becauſe of Incertainty; the Addition of theſe 
Moꝛds which follow, viz. containing 3 Acres of Land, doth 
not make it moze certain. 

An Ejeftment de caſtro villa & terris in Kilborough ſeems to ve. 118. 
be certain enough to deſcribe the Thing demanded, in o2der sue 202. 
to recover the Poſſeſſion; but it was held to be too general, 

Vor. IV. Ce and 
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and upon which no Haberi facias could be awarded, and there: 
foze inſufficient, 


Serj. Tremaine contra: Tf there is ſuch a Certainty of 
which the Sheriff may deliver Poſſeſſion, 'tis well enough, 

In Savel's Caſe there was neither the Quantity oꝛ Quality 
of the Land deſcribed, but here is both: That was an 
Ejetment of a Meſſuage and a Cloſe called Dovecote Cloſe 
containing 3 Acres, but doth not ſay whether Land, Mea⸗ 
dow, oz Paſture, &c. 

This Aﬀton is in Nature ok a Treſpaſs, and therefoze it 
will lie de uno pomario, oz de una domo; but tis not doubted 
but it will lie de uno meſſuagio ſive tenemento, with this ad- 
dition, viz. vocat. the Black Swan. 


Curia. All the Certainty in this Caſe is the Additlon of 
the Name called the Long Furlong ; without thoſe Moꝛzds the 
other are very uncertain. | 


Nom Names of Places are neither neceſſary oz material 
in giving Poſſeſſion, becauſe they often change with the Pꝛo⸗ 
pꝛietozs; and the Sheriff muſt have ſufficient Notice out of 
the Reco2d it ſelf to gibe Poſſeſſion. 

'Tis a Doubt whether an Ejetment will lie of a Cloſe, 
giving it a Name without adding the Number oz Quality of 
Acres; fo2 if an Afſize ſhould be bzought de uno clauſo vocat. 
Black-acre, tis not good. 

But here tis very uncertain, fo2 the Plaintiff did not 
fhew how many Acres of each in Paſture and Meadow; and 
then to ſay habendum clauſa terræ is yet moze uncertain; fo2 
tho' the TWo2d terra in legal Acceptation compꝛehen ds Arable 
Land, yet it doth not relate to Paſture; ſo nothing is ſaid 
of that: And fo2 thoſe Uncertainties the Judgment was re- 
verſed after two Potions in Trinity Term following. 
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here⸗ 
Loder verſus Snowden. 

y | | 
h, N an Appeal of Wurder the Writ was returnable a die 1 Salk. 64. 
ality paſchæ in quindecim dies, but there being a Defeit of Pledg- 3 
an es, and that being returned by the Sheriff, the Appellant s. C. 
loſe came into Court, and by his Counſel pꝛaped that he might 4. . 
Hea⸗ find Suretles, &c. 5 

1290. Caf. temp. W. 3. 65. Caſ. temp. An. 216. Caf. temp. Mac. 86, 87. Fitz-G, 95. Comyns 
ze it 257. | | 
_ | Quarto die poſt the Appellant appeared per Attornatum, and 

then the Defendant was arraigned. | 

Serj. Pemberton took Exceptions to the Declaration, and 

1 of pꝛayed that the Defendant might be diſcharged, becauſe the 


the Appellant appeared by Attorney, which in this Eaſe could not 
be; and therefoze it was no Appearance, and ff ſo, tis a 2 lad. 313. 
Dilcontinuance of the Suit upon Reco2d. 
The Court having taken time to confider, the Appellee 


— was bꝛought to the Bar a ſecond Time, and then the Appel- 
© of lant was there in Perſon, and Sureties were taken, but the 
Filing of the Warrant of Attozney was tejeſted; then the , 
ole ſame Exception was moved as befoze, viz. That an Ippeal 
p of being of a different Nature from other Ackions, it ought to 
ne be in propria perſona ſua inſlanter appellat, and not per Atfor- © 
L natum; ſo that there being an Intermiſſion, the whote is dif- ._ 
not x continued, and the Court gives no Day over. 
and 'Tis true, in an Appeal of Mayhem, where the Plaintiff 2 Ina. 313. 
fo2 did appear by Attozney (as in this Caſe) the Defendant 
ble pꝛaped, That he might be demanded, which was done, and 
ald he not appearing in propria perſona, was nonſuit. i 
re: Eut the Law is not that the Appellant ſhall be demanded 
of Neceſſity, becauſe tis incumbent upon him to p2oſecute 
his Appeal; and if there is any Laches in him, then tis a 
Diſcontinuance; and if he is demanded at any Time, and 
doth not appear, the Court will then recozd the Nonſuit, 
fo2 the Appellant muſt be all the Term in Court, 
There is a Pꝛetedent in Raſtall's Entries, where Judg: l. 46. e. 
ment was given againſt the Widow fo2 want of a Decla- P. 1. 
ration the firſt —_ of the Term; and therefoze the Appel- 
lant having now fafled in his Action there can be no q- 
mendment, it being in an Appeal of Death, where no 
ler | ſuch Favour is given either by the Statute 02 Common 


Law. 


2 Curia. 
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Curia. Tho' the Declaration is void in it ſelf, vet tis not 
all one as if there had been no Declaration; tis only vold 
ſo far as not to oblige the Defendant to make Anſwer to it; 
the Appeal may be arraigned again, eſpecially the Appellant 
being the ſame Day in Court, and the whole Term ſhall be 
taken as one Day. 

The Defendant upon the Arraignment ſhould have pꝛaped 
that the Plaintiff might be demanded, becauſe he could not 
appear by Attozney, and then if he had not appeared in Per- 
ſon he ſhould be nonſuited. 

2 He was not arraigned again, but the Secondarp read the 
ecoꝛd. 

The Defendant pꝛaped Oyer of the Mrit and Return, 
which was returned, and. read, and then by his Counſel 
moved that it might be entred as it was, and that Conti⸗ 
nuances from Time to Time might be entred in Regard he 
was going into the King's Service; which was granted. 

Then he pleaded a Conviction of Manſlaughter, which was 
inſiſted on to be a good Plea in Bar to an Appeal of Pur⸗ 
der, &c. and had his Clergy, &c. and pꝛaped that his Plea 
might be allowed, 

Jt was read by the Secondary, 


3 Mod. 156. The Caſe of Goring and Deering was now cited, where it 
W. was the Opinion of 10 Judges, that a Yan indſed fo2 
„ 7 Murder, and found guilty of Manflaughter, the Court ought 
i Raym. not to ask him what he had to ſay, &c. thereby to let him in- 
1303 55% to the Benefit of his Clergy, and this fo2 the Advantage of 
the Perſon who intends to bzing an Appeal. Tamen quare, 


Mac. 6 koꝛ _ Law ſeems to be otherwiſe. 


858. 


Rex verſus Roberts. 


b Show. 38g. I Mfozmation fo2 Extortion, ſetting fozth, That there is a 
475; 8 3 C. 1 Common Paſſage and Ferry-boat, 8c. fo2 tranſpozting of 
People and Cattle, 8c. from ſuch a Place, &c. 
oy 1161. That the uſual Rate fo2 the Paſſage of a Man and a Hozſe 
was a Penny, and koz a Scoze of Sheep 2d. &c. 
That the Defendant being the Common Boatman. did 


carry at certain Times ſeveral Perſons, and ſeveral Scoꝛe of 
Sheep, and that during that Time he did extozt de quibuſdam 
ignotis, 


. 


1 
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ignotis, koꝛ the Uſe of the ſaid Boat in paſſing over, &c. viz. 
pro tranſportatione cujuſlibet equi 2d. & pro quibuſlibet viginti 
ovibus Anglice Scoze of Sheep 4d. & fic ſecundum ratam, &c. 


The Dekendant was found guilty, and now ſeveral Er: 
ceptions were taken in Arreſt of Judgment. 


(I.) ' Tis not ſaid from whom he ertozted thoſe Sums, 
but only de quibuſdam ignotis. 

(2.) No Cime certain was mentioned when the Wrong 

(3.) *Tis not ſaid how many Scoze of Sheep were carried 
ober, 02 that the Defendant carried any, but only that he 
took fo2 every Scoze, &c. 


Like Marrin van Henbeck's Caſe agafnft whom an Inkozma- 2 Leon. 3. 
tion was b2zought upon the Statute of 18 H. 6. which re- = _ 
quires that all Pipes of Mine (hall be gauged, &c. before 
they are ſold, and that ſo much of the Pꝛice as it wants in 
Meaſure ſhall be abated, on Pain to fozfeit the Ualue to the 
King and Inkozmer; and fo2 that the Defendant had ſold 
ſeveral Pipes of Wine, none of which contained 126 Gal- 
tons, and that he had not abated, 8c. but did not ſhew how 
much was wanting in each Pipe, and fo2 this Reaſon Judg:- 2 Buld. 31). 
ment was againſt the Inkozmer. 


Econtra. *Tis not material to name the Perſons from 
whom the Defendant extozted Woney, tis ſufficient if the 
Number was ſet fozth: And therefoze an Jndi#ment that A. Cro. Car. 
cum viginti ſeptem aliis engroſſed, &c. has been held good: 38 

Nay tho the Number ſhould not be ſet fo2th, yet it ſeems 
well enough, becauſe the Crime is the Taking, and when the 
Fat is found, tis not material from how many he took; 
the Cerdit finds the Taking unlawfully, which could not be 
if the Cauſe had not been ſhewed, 

The Law was very nice in Indickments till my Ld. Dyer's Dyer 99. 
Time, but he held that an Indi#ment quod (the Defendant) 
felonice cepit bona cujuſdam ignoti was ſufficient; and the Rea- 
ſon given by the Book was, becauſe the Goods may be car- 

— = another County, and ſo not known who had the 
20perty, « 

So here the People may live in remote Parts, who have 
been carried over the River, and the Inkozmet may not 
know who they are, oz whither they are gone. 

Vol. IV. D d 
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As to the ſecond Objeckion, That no certain Time is men: 
tioned, &c. it was ſaid that was not material after a Uer: 
dit: It might be a good Exception upon a Demurrer, 

As fo? Jnffonce, the Statute ok 3 Jac. 1. requires that a 
jPopiſh Reculant convi, who ſhall confozm and go to Church, 
ſhall within the firſt Year after his Conkozmitp, and every 
Pear afterwards, receive the Sacrament, oz otherwiſe fo2 
the ſaid firſt Pear he fozfeits 201. the ſecond Pear 401. and 
every Year afterwards 601. and if he doth receive it one Pear 
and neglef the nert Pear, and lo once a Pear, then fo2 every 
Pear he is to fo2feit 601. 

An Inkozmation was bzought upon this Statute, ſetting 
koꝛth, Chat the Defendant ſeipſum conformavit, being a Re- 
cuſant convicted in due Form of Law, but had not received the 
Sacrament koz 3 Pears, &c. Upon Not guilty pleaded, the 
Inkozmer had a Cerdif, and it was held, That the Inkoz⸗ 
mation was well enough, tho' no certain Time of the Con- 
vition was ſet fozth, no2 befoze whom, &c. but the Court al- 
{owed it to be a good Exception upon a Demurrer, 

Then as to the third Objef#ion, tis not material ro ſet 
forth the Number of Sheep becauſe the Taking is the Offence 
which is found by the Jury, as afozeſaid; and the Inkoz⸗ 
mer being a Stranger, 'tis enough upon Evidence to ſhew 
the Fat, and not to ſet it kozth particularly in the Inkoz⸗ 
mation. | 

And where a Fiſhmonger was fndied fo2 engrofling Fiſh 
ea intentione to fell them again contra formam Statuti, &c. 
which is at unreaſonable Pzites. 

Now tho' a Fiſhmonger cannot be within that Statute, 
oz ſaid to be an Jngroſſer, buying Fiſh only, which is his 
Trade ſo to do; yet if he Regrate, that is, buy Fiſh in a 
Market, and ſell it again there oz within 4 Miles at unrea- 
ſonable Pꝛices; he ſhall be within that Statute, being in- 
difted, that he bought ea intentione ad revendendum contra for- 
mam Statuti, which muſt be that he engroſſed, and did not ſell 

fo2 a reaſonable Pꝛice; fo2 if he did, it would have been 
given in Evidence to the Jury, but the Fact was otherwiſe 
pꝛoved to them, and therefoze the certain Matter need not 
be ſet fo2th. 

So an Inkozmation per viam corruptæ barganiz & Chevian- 
ſiæ fact. the Defendant did receive ſo much, &c. now tho! the 
Bargain was not certainly ſet fozth, pet the Receipt being 
pꝛoved to the Jury, that was held ſufficient, as 

p . 
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As to Van Henbeck's Caſe it doth not appear by the Re- 

ot, whether Judgment was given after Uerdif, o2 upon a 
. — but be it as it will his Offence was againſt a 
- Statute, but this is an Offence at the Common Law. 


An Jaditment againſt an Innholder upon the Statute of 2 Cro. 60g. 


13 R. 2. and 4 H. 4. fo that he exiſtens communis ſtabularius 
vendidit diverſis ſubditis infra domum manſionalem. Me was 
found guilty, and it was moved in Arreſt of Judgment that 
ſelling in his Manſion- houſe diverſis ſubditis is no Offence if it 
was not in an Ian, and to his Gueſts, pet the Indicment 
was held good. 


Curia. Every Taking is a ſeveral Offence and Extoztſon, 
and here are a whole peap of Offences put together. It 
may be as well ſaid that an Jndi#ment fo2 Battery will be 
good, ſetting kozth that the Defendant beat ſo many of the 
King's Subjets between ſuch a Day and ſuch a Day. 

The Caſes cited by the Counſel fo2 the Inkozmer, will not 
warrant this Judgment. 

As to that upon the Statute of Recnſancy, tis very un⸗ 
certain, becauſe tis not ſald when the Defendant was con- 
vited, oz when he conkozmed, and therefoze that was now 
held to be no Law. 4 
The other Cale of the Fichmonger was grounded upon 
the Purview of the Statute againſt kozeſtalling and regra- 
ting; ea intentione ad revendendum, fs well enough, and the 
Defendant to excuſe himſelf ought to have pꝛoduced ſome 
Evidence at the Trial to bung himſelf within the P2oviſo 
of the Ack, viz. That he dwelled within a Mile of the Sea, 
and bought the Fiſh to ſell at reaſonable Rates. 


The Judgment was ſtayed, 


Then a Motion was made, that the Dekenvant might be 
bound to the Good Behaviour, ſeveral Affidavits being p20- 
_ _— he continued his Extoztion to that Time; but it 

8 | | 


Barſdale 


* 
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PIs 
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Barſdale verſus Drew. 


7 Rit of Erro upon a Judgment in the Common 
Pleas, and the Judgment was affirmed in B. R. 

The Plaintiff bzought a Certiorari to remove the Recogni- 
zance it (elf into this Court, which was given in C. B. upon 
the Allowance of the Writ of Erroz, ſo that he might ſue 
out a Scire facias againſt the Ball. 

But it was alledged, that B. R. could not grant ſuch a 
Writ, becauſe the Recognizance is a Becozd, which is not 
to be removed by Certiorari; fo that only removes tenorem 
Recordi, and not the Reco2d it ſelf. 

Dyer 275. 2. A Certiorari like this was bꝛought fn Eaſter Term 10 Eliz. 
to remove the Recozd ok a Uerdif# out of the Common Pleas 
in o2der to bzing an Attaint againft the Jury ; but it was diſ- 
allowed fo2 this Reaſon, viz. That no ſuch CUrft had ever 
been allowed; fo2 the Clerk of the Treaſury in the Common 
Pleas upon the Removal of the Record it ſelf makes this 
Entry, viz. Quod Recordum removetur virtute brevis de cer- 
tiorand. which removes only tenorem Recordi. 

F. N. B. Now although Mz. Fitzherbert ſeems to be of another Opi- 

244- non, where he ſays, That if a Man recover in an Aſſize of 
Novel diſſeiſin befoze the Juſtices of Aſſize, and befoze Execu- 
tion the Record is removed into the Chancery by Certiorari, 
he may then ſend it into the King's Bench, &c. but this 
muſt be intended where a Writ of Error is depending. 


Econtra. Bail in ſnferſo2 Courts is taken upon the Roll 
it ſelf, and ſo Part of the Reco2D; and therefoze when that 
is removed, the Recognizance muſt come with it; and upon 
the Affirming the Judgment, a Scire facias may be b2ought in 

Sd. 213, B. R. againſt the Bail, who cannot plead Nul tiel Record, 
becauſe the Recognizance is well removed. 

14. Reym. But in the Courts at Weſtminſter the Recognizance is 

560, 60g, taken by uit ſelf, and is no Part of the Recozd upon the 

216, 393 Roll; and therefoze a Certiorari map be to remove it, tho 

823, 833, it cannot remove the Recozd ft ſelf: And it was allowed 


1575. 9752, accordingly. 


1140. 
Caf. temp W. 3. 37s * 390, 601, 645, 646. Caſ. temp. An. 310, 236. Caſ. temp. Mac. 278, 


16, 17, 142. 2 166, 347. 
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Chievly verſus Bond. 
Hill 3 Willielmi, Rot. 307. 


1 Shows, 341. 


1 Vern: 73, 


N Atioti on the Caſe was biought upon a Pꝛomite made 256, 456, 


235, 398. 


Pears ſince. ry £ — ay 


Preced. Chan. 385, 386. Of pap. Ws, 223, 224, 444» u ters _ 
205, 206, 294; 313, 2 Mod. Caf L 8g. 32, 33. Gi, by Ky 244 Fi G. 81, 170; 
289, 1 Was. 748: 2 Wms. 144 map 374 3 Was. 143. 


The endant pleaded the Statute of Limitations, the Moꝛds 
of which Statute are, That all Actions of Treſpaſs, &c. all 
Ations of Accompt, and upon the Caſe (other than ſuch Actions 
which concern the Trade of Merchandize between Merchant and 
Merchant, their Factors or Servants) ſhall be bzought, &c. 

Hue replied, that the — — 9 Bill, and 
tha upon an Account cen Merchants, 

The Defendant demurred, and had Judgment, betauſe the. 5.154: 
Statute ercepts only Accounts which are current between 
Merchants, and not 8 which are ſtated; fo; ff an Attion is 
bought agatnft a Dzawer foz Ualue received ved, that is no Ac- IF 
count current, but ſtated, 


Vor. IV. Ee DE 


by the Defendant to pay a Bill of Exchange dzawn 14 * Vern. 141. 
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Anno 4 Gulielmi & Mariz Regis & 
Regine, in Banco Regis, 16 92. 
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Philips verſus Bury. 


_ Colmer a Fellow of Exeter Collegs in Dain, was 
| etpellen by Dy Bury the Reioz, &c. fo2 Jncontt- 

in. 447. nencp; the ſaid 997. Colmer appealed to the Biſhop 
— | of Exeter, who is the Viſitor of the College: He 
£2 150. receſved the Appeal, and granted an Inhibition to any fur- 
5. 8. C ther Pꝛoceeding againſt the Appellant, and made an Ozder 
requiring the Ref#o2 and Fellows to give an Account of their 
Pꝛoceedings, Sub pœna juris & contemptus. 

This Oder was ſerved upon the Ref#02 and Fellows, and 
then he ſent a ſubmiſſive Letter to the Biſhop, and no farther 
Pꝛoceedings were had fo2 four Months. 

Afterwards Dꝛ. Maſters was commiſſioned to determine 
this Appeal in a fozmal Uiſitation, foꝛ which Purpoſe-a Cita⸗ 
tion was fired on the Chapel-doo2 of the College, requiring 
the Refoz, &c. to appear on Saturday 23 Martii 1683. 

He appeared accozdingly, and tendzed a Pꝛoteſtation, but 
the Commiſſary pꝛoceeded to give Sentence fo2z M2. Colmer 
to be reſtozed, and awarded him 20 Marks fo2 Coſts, 

Some time after this Sentence the Refto2 and Fellows p20- 
ceeded againſt Mꝛ. Colmer (as pꝛetended Fellow) fo2 2 
At of Incontinency, wha anpealed again to the Bichop, an 
he received the Appeal a ſecond Time, and reſolved upon a 
Ciſitation in Perſon, and in ©2der thereunto he ſent a _ 

2 on 
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tion to the College, dated May 16. 1690. and came himſelf to 
viſit on the 16th of June folloming. 

hen he came the Chaps -do02s were ſhut againſt him, 
Then he appointed another Uiſitation on the 24th of July fol- 
lowing, and coming thither the Reto2 and Fellows tendered 
a Pꝛoteſtation under the Common Seal, becauſe by the Sta- 
tutes of the College he was to viſit but once in five Vears, and 
having viſited ſo lately by his Commilſary he could not come 
again ſo ſoon. 

Mhereupon the Biſhop ſuſpended 5 of the 7 Senio2 Fellows 
(having ſuſpended 11 in all) and reſtozed Pz. Colmer, and 
pꝛoceeded to depzive the Reſtog, and then 7 of the Senio2 Fel- 
lows, who were lo after the Salben of: the other, choſe 
Mz. painter to be the Reito2. 

D2. Bury continuing ſtill in Poſſeion, the Leſſoz of the 
Plaintiff bought an Ejeament ot a Meſſuage in e upon 
the Demiſe of William Painter, &. 

The Defendant pleaded, that the Meſſuage in the Detla⸗ 
ration, &. is the Freehold of, r and that he — 
Reito2 thereof did enter 1. e (aid. College, &c. 
and traverſed that the Leſſo2 of 55 aintiff vs, Reto2 
at the Time of the Demiſe; &. 

The Plaintiff. replied, Thot the, Peſluage div belong to the 
Collgen 1— that he -Reioz at the Time of the ing 
made; oe petit iaquiratur per patriam ; and art 
Iſſue, the Jury. found a ſpecial Uerdſ, viz. 

That Exeter College is a Body incozpozate (founded by 
Walter Stapleton) by the Name of Refo2 and Scholars, & 
and that ſeveral good Laws were made by the ſafd Fotmder 
fo the better Government of the ſaid College; and among the 
tell they find that every Scholar is enjoined to take an Path 
| * e Reftoz, &c. to obſerve the ſaid Laws, and if be ſhall 

be expelled, never to appeal. 

" That the Biſhop of Exeter fot the Time being was by a 
Statute of the ſaid College conſtituted the ozdinary UAlũtoꝛ 
thereof, by which it was direed at what Time he whould 
viſit, viz. when required by the College, and de quinquennio 
in quinquennium ſemel per ſe vel Commiſſarium ſuum fi non re- 
quititus. 

That at the Time of . Colmer's Appeal the laid Biſhop 
was Uiſito2 thereof. Then they find ſeveral Statutes made 
by the Founder, and amongſt the reſt the Statute de viſita- 
tione, as afozeſatd, 04 

ep 
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They find another Statute, by which it is pzovided, That 
ik the Biſhop p2oceed to Deprive the Ret#o2 oꝛ Expel any 
Stholat, that if they cannot acquit themſelves of the Charge 
againſt them, then amoveantur (ine appellatione vel ulteriore re- 
medio, dummodo ad expulſionem ſcholaris concurrat conſenſus 
Rectoris & trium ex ſeptem maxime ſenioribus tune in Univerſitate 
præſentibus; & fi AD AMOTIONEM RECTORIS per hujuſ- 
modi EPISCOPI COM MISSARIUM etiam conſentientibus qua- 
tuor ex ſeptem maxime ſenioribus ſupradictis. 

Thep find another Statute entitled quas cauſas Re- 
Ror ab officio privari debet, in which Statute ſeveral Cauſes 
are 2 named, and by which it is direted in what 
Manner he ſhall be ved, viz. pe ſhall be adnionfſhed by 
the Sub-Ref02 and Senio2 Fellows quietly to depart, 
which if he refuſe (within a certain Time therein limited) then 
that the Biſhop ſhall be acquainted with it, who fs empowered 
to hear the Accuſation, and if he find it true, to remove him 
from his Dffice, 8c. ; 

They find the Charter of Queen Elizabeth, by which it was 
— = de novo, and being a Þall befoze was then made 
a College. 

They find that befoze the Leaſe made, James Colmer was 
convized befoze the Refo2 of Jncontinency, there being pzeſent 
alſo at the ſaſd Convifon, Ref02 and fibe Sento; 
Fellows of the College; that he was expelled and appealed to 
the Biſhop, who appointed Dz. Maſters his Commſſſary to hear 
and detetmine the ſame. 

They find that the Commiſſary came to the College 22 Martii 
fo2 that Purpoſe, and did ſit in the Chapel; That M:. Col- 
mer appeared befoze him, but that the Resto did not come 
but made a Pꝛoteſtation in Writing, ſetting fozth the Oath of 
a Scholar not to appeal againſt him for Expulſion; and therefoze 
he _ the Authozity of the Commiſſary to examine this 


er. 

That notwithſtanding this Pꝛoteſtation the Commiſſary did 
. — hear and determine the Fa# ex parte, and reſtozed 

2. mer. 

That afterwards upon the ſecond Removal of Colmer, the 
bo — foꝛth a Citation foꝛ a general Uiſitation on the 
16th Day of June following; That he came to the College, 
and was hindzed by the Pozter from entering into the Chapel, 
which is locus viſitationis; that the ſald Pozter was then under 
the Power of the Eefto2, who departed re infecta. 


That 


. 
———— © 
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That the Biſhop ſummoned another Ciſitation on the 24th 
Day of July following, againſt which the Reftoz, &c. pꝛoteſted 
(being within the Time) inſiſting on the Statutes of the Col-, 
lege, which he was bound by Oath to obſerve. 

That the Biſhop received this Pꝛoteſtation, quatenus de jure, 
and that the Reffo2 diſagreeing to this Giſitation departed in 
Contempt of the Court; that he was ſummoned ſeveral Times 
to appear, and refuſing, was pꝛonounced contumax, and there- 
upon was depzived by the Conſent of four of the ſeven Senſoz 
Fellows not ſuſpended, who were then reſident in the Univer- 
ſity, dut who were not Sentozs but by the Depzivation of 
Dꝛ. Hern, and by the Suſpenſion of five others. 

That after this Sentence Pz. Painter the Leſloz of the 
Plaintiff, was choſen Refo2 of the ſaid Coltege, 8c. who 
made the Leaſe, &c. 

This was the Subſtance of the ſpecial Uerdi# (which was 
very long) ſo far as neceſſary fo2 the Underſtanding theſe 
Points which were rafſed upon it, which were thꝛee. 


(J.) Whether the local Statutes of the College did not take 
away that Power the Ciſito2 had to give ſuch a Sentence of 
Depzivation? Ik not, * 

(2.) Whether the Concurrence of any other Perſon was 
neceſſary to ſtrengthen his Authozity? | f 
2 (3) Whether this Sentence was examinable in any other 

ourt 5 | 


As to the firſt it was agreed, that tho' by the Statutes of 
the College the Biſhop had Power to make a fozmal Utiſita- 
tion only de quinquennio in quinquennium; yet theſe TTo2ds are 
not reſtrictive of his Power, but directive to him: Foz co nomine 
he is a Viſitor, he hath Power to come at any Time to hear 
Appeals, and redzeſs upon Complaints made, tho' not to make 
a fozmal Uiſitation; and this is ſuch a Power which cannot 
be reſtrained but by negative Words. 

Dꝛ. Maſters came not as a Viſitor, but fo2 a particular 
Purpoſe to hear and determine the Appeal of a ſingle Fel- 
low: He was not to viſit the whole College, his Commiſion 
gave him no ſuch Authozity ; neither can the Coming ok 
the Biſhop himſelf on the 16th Day of June be called a vi- 
liration, It is pꝛobable he might have an Intention to 


viſit, but was pzevented by the Oppoſition then made to his 
vol. IV. Ff 5 


Authozity, 
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Authoaſty, and it would be a very abſurd Thing to ſay, that 
he being hindzed did viſit the College. 

Ik ſo, then his Coming again in July muſt be a Aiſitation 
warranted by the Laws of the Founder ; fo2 it was in general 
to hear Complaints, and to red2eſs thoſe Dilowers which 
were made by the kozmer Contumacy of the Reo2 and Fel- 
lows; and it is a vain Thing to ſuppoſe that the Intention of 

the Founder, 02 of his Laws was that ſuch Oiſozders ſhould 
not be examined till five Pears afterwards. 


2d Point. There is no Neceſity of the Concurrence of any 


other Perſon to ſtrengthen the Authozity of the Biſhop. 


Cat temp. W. Ihen a Ciſito2 fs appointed by the Founder, the cozpozate 


J- 232, 233- 
Caſ. _ 


Body is ſubje# to no other Perſon, it is to be governed by 
69. him accowing to the local Statutes made and publiſhed by the 
* me. and therefoze the Statute of 43 Eliz. which em: 
powers Commiſtioners to viſit Yoſpitals, doth pꝛovide againſt 
= —— where any ſpeclal Uiſitoz is appointed by the 

ounder 

In this Caſe the Biſhop of Exeter is appointed by the 
Founder to be Uiſitoz, he is to have the continual Jnſpeiion 
of this College; this is a Right granted to him without any 
Implication of Law; he hath propriam & non alienam juriſdicti- 
onem : Foz notwithſtanding he is made by the Appointment of 
another, pet he hath an immedfate Authozity in his own Right 
quatenus Uiſitoꝛ, which is veſted in him by the Law; he hath 
the ſame Power which was oziginally in the Founder, and if 
any other Perſon ſhould endeavour to viſit this College he might 


. 4s 4 have a Pꝛohibition. 


Now a Utiſito2 quatenus ſuch hath always a ſufficient Au⸗ 
thozity to dep2ive without the Concurrence of any other Per⸗ 
ſon ; and this Authozity is not abzfdged by the local Statutes 


of this College; fo2 tho' it is ſaid, if the Biſhop pꝛoceed to 


deprive the Rector 02 expel a Scholar, amoveantur, dummodo 
ad ejus expulſionem concurrat conſenſus Rectoris & trium ex ſep- 
tem ſenioribus; which muſt relate only to the Expulſion of a 
Scholar; fo2 tho the Rector is named, pet certainly this Clauſe 
cannot concern his Deprivation; fo2 if it ſhould, then his own 
Canſent is required to his own Depzivation, which is very 
tncongruous. 

The next Clauſe is, 6 contra Rectorem ad amotionem per 
Epiſcopi Commiſſarium, &c. There it is true, the Conſent of 
four of the Senloꝛ Fellows is requiſite; but that is only to his 
Deprivation by the Commiſſary, Which is not this — koꝛ he 
was depzived by the Viſitor þ himſelf, This 
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This appears yet mo2e plain by the latter End of the ſame 
Clauſe, where it is ſaid Non negamus ei (that is Rectori) omnes 
exceptiones juſtas, &c. ad dominum Epiſcopum, which muſt be, 
that if he is dep2ived by the Commiſſary, he may appeal to the 
Biſhop; which ſhews that the Power of the Commiſlary is te- 
ſtrained to the Conſent of the four- Senfo2 Fellows, but the 
Piſhop- himſeit by Utrtue of that Power which is incident to 
him as Uiſitoz, hath an abſotute Aathozity to depzive without 
the Concurrence of thoſe Fellows. 4 

This Authozity is derived out of that Fulneſs of Power 
which the Founder had in Himſelf, it is not like any JuriC- 
dition of the Courts at Law, noz to be gulded 02 examined 
by their Rules; it is true, by this laſt Clauſe that ozigfnal 
Power which the Biſhop had quatenus Viſitor to dep2ive, &c. 


may ſeem to be reſtrained, and that there ought to be a De. 


pzivation by the Commiſſary firſt, and then an Appeal to the 
Biſhop; fo2 otherwiſe it is like an oziginal Ozder made at 
Seſſions of the Peace to which any Statute direfs an Appeal, 
and therefo2e void. 3 

But the Caſes are not parallel, becauſe a Juſtite of Peace 
hath his Autho2ity from particular Statutes, but a QUifito2 
hath his Power by the Common Law; it is true, he is named 
by the Founder, but he is veſted with Power by the Law. 

In the nert Place, it would be very abſurd to conſtrue this 
local Statute to extend to the Depzivation of the Refo2 by 
the Commiſſary, and not by the Biſhop, becauſe it cannot be 
imagined that a Deputy can do what the Perſon from whom 
he derives his Authozity cannot do; but if fuch Conſtruffon 
ſhould be made, that there muff be firſt a Depzivation by the 
Commiſſary, then if he ſhould refuſe to depzive oz agree with 
the Fellows againſt the Biſhop, the Power of a Uiſito2 would 
be of very little Foꝛte. 

But admitting ſuch a Concurrence of the Fellows neceſſary, 
it is ſufficiently found by the Uerdif, and ſet fo2th fn 
Pleadings that the Depzivation of the Reffoz was with the 
Conſent of the ſeven Senfozs then in the Univerſity, and the 
Statute doth not ſay that they ſhall be reſent in the College, 
ſo that it is ſufficient if they ave the Senfo2s-of luch who are 
then pꝛeſent; and it doth not appear by the Uerdif#, that the 
Five who are ſuſpended, were after that Suſpenſion p2eſent 
in the College; but on the contrary, it is found they were 
called and did not appear. | . 


zd Point, 
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Dyedkcg. 


zd Point. This Sentence is not examinable in any other 
Court. 


This may be enfozced from the Nature of Eleemoſynary 
Corporations, and from many Authozities in the Books. 

ow as to the Nature of ſuch Co2pozations, they are by 
Law ſubjet to a Uiſitoz, the Extent of whoſe Power reaches 
as well to the Head as Members; it is true they have a Free: 
hold, but it is ſub modo. 

The Charity was given by the Founder, and thoſe who 
partake of it muſt receive it ſubjet to ſuch Limitations as he 
thought fit to impoſe upon them: pe has appointed a Perſon 
to viſit them who fs Teſtatoris vices agere, he fs made fidei 
Commiſſarius; and therefoze the Sentence given by him ſhall 
be pꝛeſumed to be the Sentence of the Founder himſelf, which 
cannot be thought unjuſt, eſpecially by thoſe to whom his 
Charity is extended; and if not unjuſt, then not to be er: 
amined elſewhere. | 

Then as to the Atthozitles in the Books, the conſtant 
Courſe hath been to deny a Mandamus when pꝛaped to reſtoze 
any Perſon dep2ived oz expelled from ſuch a Cozpozation; and 
there is no Pꝛecedent in the old Books of any Reſtitution in 
ſuch Caſe to a Monk, Pꝛioz, &c. 

£1. Coveney, Pꝛetedent of Magdalen College, was depzived 
by the Biſhop of Winton who is Uiſitoz; he appealed to the 
Queen in Chancery, and it was reſolved, that it did not lie: 


12 H. 8. p. oz it was not within the Statute of H. 8. becauſe that direis 


to whom Appeals ſhall be made in Cauſes only bf Spiritual Ju- 
riſdiction; but a College is not a ſpiritual Coppozation, nei- 
ther is the Act of Depzivation of ſpiritual Cognizance. 

'Tis true the Book ſaith, that becauſe there was no Appeal, 
ex hoc ſequitur that the Party may have an Afize; but certainly 
that could never be the Opinion of my Lozd Dyer, becauſe the 
Governo? of a College hath not ſufficient Eſtate in Law to 
maintain an Afize: Foz he alone without the whole Body 
aggregate hath no ſole Seiſin oz Right in any Thſng be- 
_ to the Coꝛpozation; therefoze that Sequel cannot be 

aw. | 

But admitting it to be the Opinion of the Chief Juſtſce 
Dyer, it ſtands ſingle by itſelf without any Authozity to ſup- 
pozt it; it is no Judgment in Law, and my Lo2d Hale in 
Appleford's Caſe affirmed, That an Afſize would not lie: 
And the Reaſon is plain, becauſe where a pꝛoper Court hath 

an 
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an Oziginal Jurisdiction, no other Court will examine their 
Judgment after Sentence given; ſo is Bunting's Caſe, viz. , Rep. 29. a. 
Tf there is a Sentence in the Spiritual Court to diſſolve a Moor 169. 
Marriage, though it be againſt the Reaſon of our Law, yet 

the Judges uſually give Credit to it, becauſe the Court which 

_ Sentence had the p2oper and oziginal-Cogniſance of 

the Matter. 

* ſame Reaſon is given in Kenn's Caſe which was cited , res. 

as a G2ound fo2 the Judgment in D2. Widdrington's Caſe, and 2 Roll. Abr. 
likewiſe in the Caſe of Allen and Naſh, where a ſpiritual Per⸗ 

ſon was depzived by the Þigh Commiſſion-Court fo2 a Con- 

tempt to the Dzdinary generally, without ſhewing any parti⸗ 

cular Cauſe, and it was held good; fo2 B. R. gives Credit to 
Sentences given by p2oper Judges. 

Theſe are modern Authozities, but grounded upon kozmer s E. 3. 69. b. 
Reſolutions in the Law; fo2 in 8 Ed. 3. one Shirax was | 
Warden of a lay Þoſpital, and depzived by the Uiſits2, the 
Archbiſhop being Patron put in Poplington, and Shirax as 
Warden bzought an Aſſize. 

The Archbiſhop pleaded Nul tort, 8c. and Poplington's Plea 
was, That the Demandant ought not to ſue as Marden fo? 
he was dep2ived by the Qiſitoz; and it was the Opinion of 
Herle then Chief Juſtice of the Common Pleas, that whether 
the Depzivatlon was right oz wong, it was not eraminable 
in that Court: Foz if he is depzived of his Name of Dig: 
nity by the Oꝛdinary, he muſt recover it again bekoze he ſhall ; ac. ptacie 
ſue by that Name. 18 Aff. placit, 

The Court of Marſhalſea is reſtrained to thzee ſo2ts of Ac- a 
tions, viz. Co Contracts and Covenants where both Parties 
are of the Youſhold; to Treſpaſſes when either Party is of 
the Pouſhold; and to other Treſpaſſes within the Verge, when 
neither Plaintiff o: Oefendant is of the Þouſhold: An Action 
on the Caſe upon an Aſſumpſit was bꝛought where neither of 
them were ok the Houſhold; the Plaintiff recovered, and the 
Bail of the Defendant was taken in Execution, who bzought 
an Acklon of Falſe Impzilonment, and had Judgment: Now 
this Matter was in a collateral Action, yet no Jnference can 
be made from thence as to the Caſe at Bar, fo2 the Pꝛo⸗ 
ceedings in the Marſhalſea were coram non judice, and there- 
foe examinable in a ſuperio2 Court; but it doth not kollow 
from thence that this Court ſhould examine the Pꝛoceedings 
of a Uiſito2 in a fozmal and lawful Uiſitation, when he hath 
a full and pꝛoper Jurisdif#fon to viſit. 
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Neither is it any Objeſtion to ſay, That the Uiſito2 had a 
qualified Power, viz. to depzive fo2 Contumacy, and fo2 no 
other Cauſe : Foz if that is examinable here, then the Court 
takes upon them the Office of Uiſitoz, which was never in⸗ 
tended by the Founder. 

It has been ſaid, That the Refto2 hath a Freehold in his 
Dffice; and therefoze ought to be p2otefted by the Law, and 
to have the Pzivilege of applying himſelf to the King's 
Courts fo2 Relief againſt any Injury done by a Uiſito2z: But 
this Dbjetion alſo fails, fo2 his Freehald is gone by Depzi⸗ 
vation, fo2 that wozks an abſolute Avoidance of it. 2 

Ik it ſhould be farther objeſted, That Disfranchiſements 
of Cozpozations, Decrees made by Commiſſioners of Sewers, 
and Pꝛoceedings of Commiſſioners of Bankrupts are examin⸗ 
able in this Court, yet from none of theſe can it be inferred 
that the Pꝛoceedings befoze a Giũtoz (hall be likewiſe exa⸗ 
mined here; becauſe in thoſe fozmer Inſtances the Perſons 
are not truſted with a Power of Judicature, what they do is 
extrajudicial; but in this Caſe the Giſitoz hath the ſole and 
abſolute Determining and Judging of the Actions of thoſe 
who fo2 the moſt part ſubſiſt by the Charity of the Founder; 
he is made a Judge by the Common Law, and though it 
ſhould be ſaid that the King cannot commiſſion any one to er- 
erciſe ſuch a diſpotic Power, yet the Common Law gives 
that Authozity where the Conſent of all are involved. 


Pro Def”. Econtra. (1.) This Sentence of Depzivation is void. 
(2.) Ik not, tis examinable in this Court. 


'Tis void, becauſe if a Founder appoints a Giſitoꝛ and pe: 
ſcribes Rules to his Authozity both as to Time, Perſon, and 
Jace, and if that Power thus circumſcribed is not eraily 
purſued in his Proceedings, and in all its Circumſtances, 
tis not only Erro2, but all is coram non judice. 

Now the Giſitoz hath no Authozity but what was given 
| 22E. 4. 33. a. tu him by the Founder, and his Power being reſtrained, if 
he exceeds, then he ads without Authozity, and is in the 
| | ſame Caſe as if the Juſtices of the Common Pleas ſhould 

receive Appeals of Murder oz Felony, and attaint the De- 
fendant; 'tis all void, fo2 they have no ſuch Authozity by 
their Patent. Oz, like a Sheriff holding his Turn other 
than within a Month after Michaelmas o2 Eaſter; all Jndit- 
ments and Pꝛeſentments taken befoze him are coram * ju- 
3 | ICC, 
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dice, becauſe by the Statute of Ed. 3. he is injoined to hold 3 E. 3 0 15. 
it within that Time. 

There can be no Difference between theſe Inſtances and 
the Pꝛoceedings of a Uifitoz, who muſt be ſubjet to theſe par- 
ticular Rules and Oꝛders, by which his Jurisdiftion is eſta- 
bliſhed; and if it doth appear to this Court that he hath er- 
—— thoſe Rules, then his Sentence will be pꝛonounced to 
be vold. 

Another Thing to be obſerved is, That the Ciſito2 had no 
Power to hold this Court either by P2eſcription o2 Charter; 
'tis neither found fo by the Uerdi#, o2 given to him; but if 
it ſhould be admitted that he had Power by Charter, yet he 
could not give ſuch a Sentence, becauſe ſuch a judictal Power 
could not be delegated by the Founder who was a p2ſvate 
Perſon, and who could not eref ſuch a Judicature; ko; what 
was done by him was only miniſterial and extrajudicial; it 
was only a Power of annering Laws and Rules of Govern- 
ment to thoſe who partake of his Gift and Charity; but in 
Matters of Depzivation the Pꝛoceedings muſt be in the ozdi⸗ 
nary Courſe of Law. 

Suppoſe a Man ſhould give his Eſtate to particular Per- 
ſons upon certain Truſts, &c. and if any Bzeach happens, 
that it ſhould be examined by a particular Perſon, and no 
other; this is not good, and yet a Ban hath as much Autho- 
rity over his Land, as the Founder had over his Eſtate, who 
though he might give it to whom and upon what Conditions 
he thought convenient, yet it muſt be ill ſubjet to the Com- 
mon Law, becauſe it was lo befoze any Diſpoſition made by 
him, which is the Reaſon of the ſecond Point. 


(2.) That the Sentence of this Uiſitoz may be examined 
in B. R. upon a collateral Aﬀton, 


Becauſe that Court hath a Superintendency over all ſuch s rep. 
Proceedings, which may appear by many Inſtances of _ m's 
higher Nature; where a Power is given by Ack of Parlia- . Rep. 93. 
ment, oz by Letters Patents, even in ſuch Caſes their Pꝛo⸗ 10 Rep. 141. 
ceedings are examinable here. 

Do are all Pꝛoceedings of Commftoners of Sewers who 23 H. 8. c. 5. 
have a larger Power given them by the Statute of H. 8. to 5,5... 
ſurvey and amend, 8&c. at their Difcretion and Wiſdom ; pet 
the Judges of the Common Law have interp2eted that to be 
a legal Wiſdom and Diſcretion. 
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4 Inſt. 340. 


Fitz. Abr. 
tit. Aſſize, 
placit. 1 50. 


Do are alſo Pꝛoceedings of Commiſſioners upon the Sta- 
tute of Bankrupts; fo2 though they have an Authozity under 
the G2eat Seal eſtabliſhed by A of Parliament, yet if they 
declare a Yan a Bankrupt who is not ſo, he may traverſe 
the Bankruptcy and try it here; and yet theſe Yen are made 
by a higher Power than a Uiſito2 is made; therefo2e his 120: 
ceedings may certainly be inquired into by this Court. 

Now here if the UAtſito2 had purſued the very Method pze- 
ſcribed by the Laws of the Founder, yet ik the Refo2 fs not 
guilty he can have no Relief but here; and the Rules to 
avoid Judgments in inferio2 Courts, either by TUrit of Erro2 
- — are not applicable to a Sentence given by a 

ritoh, - f 

'Tis true ſuch Sentences are judicial, where the Founda⸗ 
tion is ſpiritual, becauſe the D2dinary is a ſpiritual Judge by 
the Law; but fn a Lay Corporation 'tis otherwiſe, fo2 their 
Acts are but miniſterial; and from their Sentences an Appeal 
may be bzought, which my Lozd Coke calls a natural De⸗ 
fence, and not to be taken away by any Power, 

'Tis true alſo 2 ſuch an Appeal was denied in Dꝛ. Cove- 
ney's Caſe, becauſe his Oepztvation was tempozal ; but the 
Book ſaith, ex hoc ſequitur that an Aſſiʒze will lie becauſe he 
hath no other Remedy. 

As to Shirax's Caſe in the Pear-book of Ed. 3. tis an Au⸗ 
thozity fo2 this very Purpoſe; fo2 that being a Lay Founda- 
tion, and he being depzived by the Oꝛdinary, bꝛought an Al⸗ 
fize, and it was held good. 


11 Rep.g99.b Ik a Cozpozation hath Power either by Charter oz Pye: 


24H.8.c.12. 


ſcription to disfranchiſe, and upon Complaint made, B. R. 
doth award a Uirit to reſtoze the Party, oz ſhew Cauſe, 8c. 
if they return a ſufficient Cauſe though falſe, there is an 
End of the Writ; but the Party hath an Afton on the falſe 
Return; fo that an oppzeſſed Man is never left by the Law 
without p2oper Remedy. 

Tis denied that becauſe the Founder is the Maſter of his 
own Liberality, he may pꝛeſcribe what Rules he pleaſeth to 
govern his Charity, and ſo may make the Sentence of a Gi⸗ 
ſito2 final; fo2 an Appeal is a natural Remedy, and not to 
be taken away by any Power; it lies to this Court which 
is the ſupzeme Qiſitoz, and its Jurisdi#ton is not to be 
—_— even by At of Parliament without particular 

oꝛds. 

The Statute of 24 H. 8. pzovides, That where a Cauſe is 
commenced befoze the Biſhop o2 his Commiſſary ; that an 


Appeal lies from him to the Archbiſhop of the — 
ithin 


Trin. 4 W. & M. in B. R. 1692. 


within 15 Days after Sentence; and the Statute of 25 H. 8. 25H-8.c. 19 


gives Appeals from the Courts of Archbiſhops to the King 
in Chancery, which Court hath Power to ilſue a Commiſſion 
under the G2eat Seal to certain Perſons named by the King 
to hear the Appeal, and in both Caſes their Sentences are 


made definitive; yet my Lo2d Coke is of Opinion, That not- 4 Tn. 341. 


withſtanding ſuch a definitive Sentence, the King may grant 
a Commiſſion of Review, becauſe the Pope could do it by 
the Canon Law, and the Bings of England, have by ſubſe- 
quent Statutes the lame Authozity which the Pope had here. 

Now though a Commiſſion of Review is not pꝛoperly an 
Appeal, pet tis a remedial Courſe of P2oceeding, and tis 
not material by what Name an injured Perſon hath Remedy, 
ſo that he is relieved. | 


Many moze Jnſtances may be given to pꝛove that the Party sia. ge. 
grieved may have a Remedy from a Sentence given by Per- Jones 171. 


ſons who have lawful Authozity ſa to do; as Juſtices of the 
Peace map make a Conviction of Foꝛce upon their Uiew, they 
are made abſolute Judges by the Statute, and map make 
Oꝛders upon ſuch Conviction; yet ſuch Oꝛders may be quaſhed 
in B. R. upon a Motion. | 

The Uiſito2 is made a Judge by the Founder, but tis no 
Conſequence from thence that his Judgment ſhall be final; 
fo2 an Arbitrato2 is likewiſe made a Judge by the Party, and 
his Judgment is uſually vacated in B. R. without a Crit of 
Erro2, and no moze Reſpeft ought to be had to the Judg- 
ments of either than to a By-Law. 

But if ſuch Sentences of Uiſitozs ſhould be definitive, and 
not to be eramined elſewhere, then great Part of the Nation 
in thoſe Days would not have been ſubjet to the Rules and 
Government of the Common Law; fo2 the rich Men were 
got into Guilds and Fraternities, the Men of Learning into 
Colleges and Þalls, the pooz Men into Hoſpitals, and thoſe 
called Religious into Bonaſteries: Now in all theſe the Na- 
tion had a publick Intereſt, theſe were all Places and People 
of publick Uſe and concern, ſo that it would be very abſurd 
to ſay that they ſhall be governed by particular Laws made 
among themſelves, and erempted from the Power and Au- 
thozity of the Common Law. | 


This Court takes Cogniſance of the Extent of the Power 


ok a Judge, Sheriff, oz Erecutoz, as ſoon as named; but 
it hath no Motion of a Wiſito2; tis a Wo2d affeted by the 


Canoniſts, who being made by the Founder, can have no 


Authozity but what is given to him, and may be compared 
Var. IV. H h to 
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4 Toft. 267. tg an Officer conſtituted by A# of Parliament, who hath no 


other Power than is given him by the Act by which he ts crea: 
ted, 1 cannot pꝛeſcribe as an Officer at the Com: 
mon Law. 

Then it was argued, That if the Giſitoꝛ had ſuch a defi: 
nitive Power, pet here was no juſt Cauſe to ſuppozt this 
Sentence, but a plain Defet, which made it vold, becauſe he 
had no Power at the Time of this Sentence given; koz by 
the local Statutes he is to come but once in five Pears, &c. 
Now this Limitation of Time is annexed to his Power by 
the ſame Law which made him Uiſitoz. 

Dis receiving the firſt Appeal made by Pz. Colmer, and his 
Commiſſion thereupon granted to D2. Maſters was a Giſita- 
tion; fo2 he hath no Power over the College but as Uiſitoz. 

It hath been objeted, that though this was in ſome Meaſure 
an Execution of his viſitatozial Power, pet tis not ſuch a 
Uiſitation which may reſtrain him to come again within five 
Pears, becauſe tis not a perſonal Viſitation, but by his Com- 
miſlary only; and it was made to a particular Purpoſe, viz. 
to hear an Appeal, which he hath always a conſtant Jurſsdic- 
tion to do quatenus Viſitor; ſo that it was not a general Au- 
thozity given to him to exerciſe the whole Power of a Uiſitoz, 
which is to inquire into all Abuſes, &c. 

But this is an Objeition of little Fozce, becauſe the com- 
ing of the Commiſſary is the coming of the Biſhop himſelf ; 
and tho' this Uiſitation was to a particular Purpoſe, pet there 
are no Mozds in the Statutes which give him Power to make 
a general Uiſitation; and if he is not reſtrained from coming 
oftner than once in five Pears, then thoſe Mozds de quin- 
quennio in quinquennium ſignify nothing. 

So that tis plain that the Biſhop coming a ſecond Time 
ſo ſoon after his Commiſſary made a Viſitation, he adminiſtred 
an Dath which he could not do but as Uiſito2; and this ſeems 
yet moze plain from the very Mozds of the Statute de Vi- 
ſitatione, which are, Liceat Domino Epiſcopo, &c. quoties per 
Rectorem & in ejus abſentia Subrectorem & quatuor alios ex 
ſeptem maxime ſenioribus fuerit requiſitus, necnon abſque requiſi- 
tione ulla de quinquennio in quinquennium ſemel ad dictum Col- 
legium per ſe vel Commiſſarium accedere. Num 'tis no Ob⸗ 
jetion to ſay that he map come oftner, becauſe there are no 
Negative Wozds of this Law to reſtraſn him; fo2 the firſt 
and laſt CWo2ds of this Sentence liceat accedere imply a Ne- 
gative, viz. That it all be lawful fo2 him to come then, and 


not as often ag he will; and the Wozds abſque requifirione 


ſemel 
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ſemel do farther imply, that he is not to come without Re- 
queſt but once in five Pears. 

Neither can it with any Colour of Reaſon be denied, That 
Mz. Colmer's Appeal did amount to a Giſitation; fo2 if the 
Hearing, Receiving and Adjudging Appeals is Part of the 
Uiſitatozial Power, then the Þearing this Appeal is a viſita- 
tozial Ad, upon which the Party Appellant was reſtozed. 

Again, though a Qifitoz have Power by the Common Law 
to execute ſuch Things which belong to his Office quatenus 
Viſitor, yet he muft be ſubjeft to the Laws of the Founder; 
becauſe the Authozity which he hath is chiefly derived from 
him; no Part of his Power is ſupplied by the Common Law, 
fo2 he is a Uiſito2 ſecundum tenorem ſtatutorum. 

Now the Giſitoz hath executed that Power which he had 
not: Foz he is reſtrained by particular CUo2ds in the Sta- 
tutes of the College to the Concurrence of four of the ſenio2 
Fellows, who have equal Power with him in the Depzivation 
of a Refo2, and igere was no ſuch Conſent, fo2 thoſe who 
agreed with the Uiſitoz were not Senfo2s, but by the Sul⸗ 
penſion of five who were their Seniozs : Now a Fellow of a 
College ſuſpended remains a Fellow till, his Intereſt ceaſes - 
fo2 a particular Time only, and may revive again; fo2 he 
never ceaſes to be Fellow but by Depzivation, &c. But cer- 
tainly a Suſpenſion can with no Pꝛetence be called a Depzi⸗ 
vation, becauſe by the exp2eſs P2oviſion of theſe Statutes 
there muſt be the Conſent of the Reio2 to the Depzivation of 
a Fellow, which was not in this Cale, 

Tf the Statutes ſhould be otherwiſe conſtrued ſo as to give 
Power to a UCiſito2 to let in other Fellows by the Suſpenſion 
of their Seniozs, this would be to overturn the Laws of the 
Founder who hath given the Reto2z a Power conjunRim with 


im. 

To which it was anſwered, That there was the Concur- 
rence of four of ſuch Seniors, which might very well ſatisfy 
the Law of the Founder: Fo2 though the four conſenting were 
not maxime Seniores (as required by his Law) unleſs by the 
Sulpenſion of the other five, and though this is in the Caſe 
of a penal Law, yet they ſhall be conſtrued to be ſuch Seniozs 
as are intended by the Founder to concur with the Uiſitoz in 
Depzivation; fo2 penal Laws may be conftrued accozding to 
Equity: As fo2 Inftance, 

By the Statute of 28 H. 8. tis pzovided, That Offences Dyer 211. b. 
committed upon the Sea within the Jurisditlon of the 
Admiral, ſhall be tried by Commiſſon under the * — 
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11 Rep. 


Re ſolutio 
Curiæ. 


4 Inſt. 200. 


direted to the Admiral and thzee oz four Commiſſioners to be 
named by the LOKD CHANCEL LOR. 

Now if ſuch Commiſſioners are named by the Lord Keeper, 
yet the Commiſtion is good, becauſe the granting of ſuch Com: 
miſſions fs good; the granting Commiſſions being a minifte- 
rial, and not a judicial Act. 

So by the Statutes of 28 H. 8. and 25 H. 8. Clergy is ta- 


2. ken away from thoſe who malicioufly ſet Þouſes on Fire, and 


by the Statute of 1 Ed. 6. tis likewiie taken away from ſe⸗ 
veral other « fenders, and allowed in all other Felonies, ex⸗ 
cept ſich as are therein mentioned, and Burning of Youſes 


is not there mentioned; then comes the ſubſequent Statute of 


5 & 6 Ed. 5. reciting thoſe thꝛee kozmer Ads, and fo2 that 
(:veral Robberies and Felonies were committed ſince the ma⸗ 
king thoſe Laws, &c. then it revives the At of 25 H. 8. touch⸗ 
ing putting SUCH Offenders from their Clergy touching 
SUCH Offences, &c. Mob the relative SUCH doth refer to 
the pꝛecedent Matter, and not only to Burglaries and Felo- 
nies named in that Ac of Reviver; but to SUCH Offences 


in Miſchick as thoſe are; and therefoze fn Alexander Polter's 


Caſe it was held that Burning of Houſes ſhould not be exempr 
from Clergy. 

So in this Caſe though there was not the Concurrence of 
four of the ſeven Senfo2 Fellows, but by the Suſpenſion of 
the Senio2s, pet there was the Conciirrence of SUCH Se⸗ 
1 was ſufficient to fulfil the Meaning of the Foun: 
der's Law. | | 


Afterwards in Trinity Term 6 Willielmi, by the Opinion 
of thee Juſtices Judgment was given fo2 the Defendant 
Dy. Bury, the Subſtance of whoſe Arguments, and the Rea- 
ſons given fo2 their Judgment were offered upon theſe two 


Heads. 


1. That the Redkoz was not well depzived. 
2. That this Court hath Power to examine the Patter in 
a Collateral Action. | 1 


And firſt, the Uiſito2 hath no greater Power than that 
was given by the Founder; 'tis true, he is made a Judge, 
but he hath not an abſolute Jurisdiffon, but is ſubjet to 
ſuch Limitations and  Reftriftions which are impoſed on 
him by the Laws of the Founder, one of which is, That 
the Refto2 is not to be depzived without the Conſent 
of the four 'Senfo2 Fellows reſident in the — 

3 whic 
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which was not had in this Caſe, but by the Suſpenſion of 


their Seniors. | | 

Now a Fellow ſuſpended remains Fellow till, fo2 that 
Diſability being removed, there is no Occaſion of any Re- 
admiſſion; neither is this Suſpenſion a tempozary Depzt- 
vation, becauſe that cannot be by the Conſtitutions of the 
c—_ without the Conſent of the Refto2z, which was ne- 
ver had. 

In the next Place, the Biſhop's coming on the 16th of 
June was a Uiſitation; he did an Ai pꝛoper to the Office of 
a. Giſitoꝛ, he examined the Perſon about the Citation upon 


Oath, and this after a Pꝛoteſtation made by ſome of the 


Scholars, as coming ſo ſoon after his Commiſſary within 
time: Now he could not adminiſter an Oath but as Uiſitoz, 
and by the Laws of the College he could not viſit, but once 
in five Pears; therefoze he was reſtrained to come again in 
July, and by conſequence the Depzivation of the Refo2 at 
that time muſt be void. 


2. This may be examined in a Collateral Acton in B. R. 


Foz the College is a temporal Corporation, and the Depzi⸗ 
vation ok the Head is a tempozal Thing and cogntzable at 
Law: The Wisdom whereof hath not truſted any one Court 
with the final Determination of Matters, tho' they ariſe 
within its Jurisdiffon, but Writs of Erroz and Appeals 
= be bzought to core their Pꝛoceedings. 

he Nullity of this Sentence of Depzivation is no moze 
than an erroneous Judgment at the Common Law, which 
— — the Party, but he is not without Remedy in ano⸗ 
ther Court. 


n 


Jn 13 Aſſizarum placito 2. Parning, who was then a Juſtice Bro. abr. 
of the Common Pleas, took this Difference, That where a d. Nome, 


Warden of a Chapel is depzived by one who had no Title, 
he may have an Aſſize to reſfoze him by the Name of Mar⸗ 
den; but where the Ozdinarp who had a Title doth depzive 
him, there he muſt firſt recover his Name of Dignity befoze 
he can have an Afſize. 


37+ 


And upon this Diſtinition all the Authozities will turn Moor 228. 
which were cited to exalt the Power of a Giſitoz: Foz all — 781. 
the Depzivations made by Eccleſiaſtical Perſons, viz. by; . 
Ordinaries, and thoſe who have any ſpiritual Juriſdiction, and / c. 
likewiſe fozmerly by the High Commiſſion-Court, who ated by 7,52: #*" 
the Courſe of the Eccleſiaſtical Law, were Sentences given , Rep. 5 
by ſpiritual Perſons, whoſe Pꝛoceedings are different from r C. 


thoſe at the Common Law, and therefoze can no moze be 
avoided by a Civil Action, than by a Writ of Erroz, 
Vor. IV. I 1 And 
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And 'tis fo2 this Reaſon, that when a Biſhop as ag 


'Owdinary, and exceeds his Jurisdifion, yet this Court muſt 


give Credit to his Sentence, becauſe tis given by a pꝛoper 
— and the Law hath allowed no other Remedy but an 
ppeal. 3 
But in the Caſe of a Tempozal 02 Lay Coꝛpozation (as 
a College) their Pzoceedings muſt be always ſubjet to the 
Determination of the Common Law; and therefoze a wzong⸗ 
ful Depzivation by a Giſttoz ſhall be examined here. 
The Reſolution in James Bagg's Caſe ſeems agreeable with 


this Opinion, where it was held, that if a Citizen is dil⸗ 


franchiſed, and bzings a Wirit of Reſtitutfon, if a ſufficient 
Cauſe is returned (tho' falſe) Reſtitution ſhall not be award. 
ed, but the Party is not without Remedy; fo2 he may have 
a ſpecfal Aﬀion on the Caſe. 

Tf therefoze a w2ongful Disfranchiſement o2 Depzivation 
by the Perſons who have Authozity in a Lay Corporation 
may be avoided by a Collateral Action, a fortiori a vold De- 


- 


pꝛivation may be examined in this Court. 
Chief Juſtice contra. 


(1.) The firſt Queſtion is, Whether the Sentence of De: 
pꝛivation of the Resto; by the Biſhop as Uiſito2z, hath made 
his Place void o; not? And he held that it was made void by 
the Sentence. 

(.) Admitting the Uiſito2 had Power to give ſuch a Sen- 
_ whether tis examinable in this Court? And he held 
t was not. 


'Tis agreed, That the Biſhop had Power to make a Giſi⸗ 
tation but once in five Pears, unleſs required; but it was 
denied that the coming of Dz. Maſters was a Uiſitation, who 
came fo2 a particular Purpoſe to hear a ſingle Appeal. 

Now tho' a Giſitoꝛ map be reſtrained by particular Laws 
of the Founder to viſit ex officio, but onte in five Pears, pet 
he hath a conſtant and ſtanding Authozity given to him by 
the Law of the Land to determine all Diffetences whatſoever, 
which may ariſe where he is Ciſito2 in the mean Time, and 
fron whoſe Sentence there is no Appeal. 

This was the Opinion ok my Low Chief Juftfce Hale in 


Daniel Appleford's Caſe, viz. That if there is a pzoper Juris⸗ 


diftion in a local Uifitoz, and he hath determined the Matter, 
no Mandamus will lie; and therefore he denied it to reſtoze a 
Fellow of a College, whith is a Caſt in point. Fa 

I | 
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Co make this Matter a little moze plain, viz. By the Law 
Otocefan Biſhops can vilit but once in three Years, pet their 
Courts are always open to hear and determine Offences. 


Now in this Caſe if the coming of the Biſhop in June was 


a Giſitation, then he could not by the Laws of the College 
viſit again ex officio in July; but that in June could not be a 
Uiſitation; fo2 his Calling over a few Names, and Admi- 
niſtring an Dath could not make it ſo, that being only to call 
them to an Account fo2 Contumacy, in D2der to puniſh them 
when he ſhould make his fozmal Uifitation in July following. 
Jt has been urged, That the Depzivation was void, be- 
cauſe without the Conſent of four of the ſeven Senfo2 Fel- 
lows; but their Conſent is not neceſſary to the Depzivation 
of the Ref#o2, even upon the Conſtruction of the Statute de 
Viſitatione: Fo the Biſhop being ozdinary Uiſito2 of the Col- 
lege (quatenus ſuch) he is inveſted with an ample Power td 
amove and dep2ive; and there are no Wo2ds in that Statute 
to 88 Power. | 
The Mozds are, fi ad privationem Rectoris aut expulſionem 
Scholaris, &c. dummodo ad ejus expulſionem concurrat conſenſus 
Rectoris, &c. So that Expulſion muſt be applied to a Scho- 
lar, and Depzivation to the Refo2; fo2 'tis impoſſible hole 
Wozds (cjus expulſionem) ſhould refer to the Refo2, fo2 then 
he muſt conſent to his own Expulſion. 
By this Statute the Ref#o2 hath a Benefit which is denied 
to the Scholars, viz. an Appeal: Foz if he is depaived by 
the Commiſſary (which muſt be with Conſent of four Senfoz 
Fellows) he may appeal to the Biſhop as Utſits?;, if a Scho- 
lar is in Fault, amoveantur ſine ulla appellatione, ſa that the 
ower of the Commiſſary is abzidged: But there is no 
ualification of the Uiſitoz's Power. . 
'Tis true the Sulpenſion of a Fellow is no Jmpediment 
to his Conſent, fo2 he remains a Fellow; but his Conſens 
being in no wiſe neceſſary, tis not material whether cul: 
pended 02 not. 


2. This Matter of Depzivation is not eraminable in this 


Court by a Collateral Aion. : 


The Reaſof! is obvious, becauſe the Uiſito2 is the pꝛopet 
Judge, whoſe Sentence in this Caſe is definitive. 

There are two Sozts of Cozpozations aggregate, one foz 
the publick Adminiſtration of Juſtice, and the other foz pꝛi⸗ 
vate Charities. | 2 1 137 4 

The firſt of theſe being of publick Government, is to be 
regulated and refozmed by the Jultics of Courts of Weſtmin- 
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Raft. Ent. 1. 


ſter-Hall, of theſe there is no Founder 02 Uiſitoꝛ; they ſubſiſt 
by Uirtue of the King's Letters Patents, and the Law 
ſupplies all Defefs in the Conſtitution ; fo2 tho' they may 
have no expꝛeſs Power granted to make Laws, yet ſuch 
Power is incident to their Incozpozation, and ſuch Laws 
made by them are always ſubozdinate to the Laws of the 
Land. 

Now no Man can ſay, That a College is ſuch a Cozpo⸗ 
ration aggregate as has been deſcribed. 

The ſecond ſozt of Cozpozations are pꝛivate, and the 
Founder and his Heirs are Giſitozs, and they ſhall always 
ſupply the defetive Conſtitution of ſuch a Cozpozation: 
This is to be governed by particular Laws of their own 
making, and the Laws of the Land ſeldom oz never inter⸗ 
poſe; but where the Founder hath appointed no Uiſitoz, and 
then it deſcends to his Heirs, who are to be perpetual Uiſt- 
toꝛs of ſuch Copozations which ſubſiſt by the Charity of 
their Anceſto2s, and thoſe who are ſuppozted by it are to be 
regulated by particular Laws and Conſtitutions enjoined by 
the Founder of the Charity, and not by the Common Me⸗ 
thods and Rules of Law. 

The Caſe of Shirax in the Pear-Book is not applicable to 
this Purpoſe, ko; he having a Donatfve, and being depzi⸗ 
ved by the Archbiſhop of York as Ozdinaty and Uiſitoz, and 
another being collated, the Queſtfon was, Who was Giſi⸗ 
to2? And it appeared plainly it could not be the Archbiſhop, 
becauſe the Matter was not ſpiritual; it was in the Caſe of 
a Lay Hoſpital which had no ſpiritual Poſſeſſion; it was 
neither College oz Convent, and fo2 that Reaſon the 9fſize 
was held good, which pꝛoves nothing in the Caſe of a ſpirt- 
tual Cozpozation : Foz if the Depzivation had been by a pꝛo⸗ 
per Ciſitoz, and one who had a lawful Jurisdif#ton, his Sen- 
tence would have been final, and no Aſſize could have been 
bꝛought to examine it. 

Another Reaſon why this Sentence is definitive, and the 
Cauſe thereof not to be examined, appears in the Book of 
Entries, viz. in the Pleading of a Sentence of Depzivation 
there is no Neceſſity of chewing the Cauſe, fo2 that is not 
traverſable, which is a very good Argument that the Cauſe 
is not to be enquired into. 

The Reaſon given why this Depzivation is examinable by 
a collateral Adion is, becauſe from ſuch Sentence there lies 
no Appeal; and 'tis agreed on all Sides, that 'tis not to be 
eramined in this Court ff an Appeal did lie. 

But if this Reaſon fails in Caſes of a like Nature, then 
it will be of little Foꝛce here. | 1 | 
. 2 | ow 


— — — 
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Now an Appeal will not lie from a — by & Repealed -. 
pꝛoper Giſitoz, tho thete is no Cauſe' erpzeffed in ſuch 88 
Sentence, and this appears upon the Statute of 1 Eliz. by 7 Rell. Abr 
which the -High Commimon was erefed, and Power given ig. 
to the Queen and her Succeſſo2s by Letters Patents to ay- 18 . 


thoꝛize Commiſſioners to ererciſe Ectleſiaſttcat Jurtodidlon; 

a Parſon was depzived fo2 Contumacy, not ſetting fozth,- 

any particular Act, and the Sentence of the Commiſſioners 

was held good, as if given by the ©2dinay himſelf; and not 

to be examined in a tempozal Court, becauſe the Pꝛoceeding 

——— oats to the Eccleſiaſtical Law againſt a ſpiritual! 
erſon. 

Dy, Coveney had no Remedy upon his Depzivation by the 
Biſhop. of Winton; fo2 it was adjudged that no Appeal would 
lie, and the Inference in the Repott, viz. ex hoc ſequitur that 
an Aſſize will lie, cannot be Law, becauſe the Þead of a Cok-/ 
lege cannot maintain an Afſze in an ny Caſe whatſoever ; f62' 
he--hath no ſole Seiſin; he hath no Eſtate to 'ſuppo2t'a real 
Action; he is only a viſible Perſon of the Body aggregate, 
but hath not the leaſt Title to the Rents and Profits of the 
College till after a Dividend made. 

But notwithſtanding Judgment was given fo? the Deten 
dant by the Opinion of the other 3 Judges; whith Judg⸗ 
ment was: reverſed in the Houſe bf Peers in Hillary Term 
1 Willielmi Tertii Regis. 

' After this Reverſal a Motion was made in B. R. that the 
Judgment in this Court being quod querens nil capiat per 
Billam, and a Urit of Etroz being bought upon that Judg⸗ 
ment in Parliament, and the Judgment being there given 
quod judicium pred. revocetur & quod, præd. Richardus Philips 
reſtituatur, &c. That now the Plaintiff might Have Judg- 
ment in B. R. to recover the Term, becanſe- the Reco2d it 
ſelf was always here, and only a Tranſcript thereof ſent 
into the Parliament. | 

But it was objefted, that the Court above ſhould have 
given a new Judgment in Purſuance of what was done there; 
and therekoze the Plaintiff muſt bzing a new Acton to reco- 
ver the Term. 

To which it was anſwered, That B. R. will give a new 
Judgment upon the Reaſonavleneſs' of the Matter, and 
upon Conſideration of ſeveral Pꝛecedents in the Exchequer- 
Chamber reſembling this Caſe, fox if the Defendant hath 
Judgment in B. R. which is afterwards reverſed in the 
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Exchequer- Chamber, and the Reco2d certified here, the Court: co. 206. 
hath given a new Judgment; and this was done between v. 76. 


Faldo and Ridge, viz. where in 1 Treſpaſs the Defendant plead- 
Vor. IV. +: Mm 
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ed in Bat, &c. the Plaintiff replied, &c. and upon a De- 
mutrer to the Replication the Defendant had Judgment 
in B. R. which was reverſed in the Exchequer- Chamber, Et 
quod querens recuperet, &c. and the Recozd being remanded, 
Caf. temp. this very Court awarded a TUrit of Enquiry, and upon the 
* 3.127- Return thereof a new Judgment, that the Plafntiff (ould 
40 — 4 recover his Damages, which was contrary to their fozmer 
1179, 1200, Judgment. | 
Gil n. Eis not neceſſary that the Court which reverſeth a Judg- 
Mac. 225, Went ſhould give a new one, o2 the ſame which that Court 
324, 17, ſhould do who gave the firff Judgment: As, if a Writ of 
Fi G. 6;. Falſe Judgment is bzought in the Common Pleas, upon a 
Was. 685. Judgment given in a Court of Antient Demelne, and re- 
hoe. 97% s, verſed, the Plaintiff ſhall not have Judgment there to reco- 
837 ver Seilin of the Land, but ſhall be reſtozed to his Adlon; 
upon which he ſhall have ſuch Judgment as is uſual to be 
given in the inferio2 Court. 

So if a Bill in Chancery is diſmiſſed, and upon an Ap- 
peal to the Parliament that Oiſmiſlion is reverſed, the Court 
of Chancery thereupon always gives Relief ſuitable to the 
Judgment in Parliament; fo2 upon ſuch Appeals and Mrits 
of Erro2 bzought they have no Rolls befoze them, but only 
tenorem recordi, upon which no Judgment can be p2operly 
given; and therefoze if B. R. where the Recozd is, ſhould 
not give Judgment, it would be a very imperkeck Reco2d, as 
ſtanding without any Judgment, becauſe by the Reverſal the 
firſt Judgment is erroneous. 

The Reverſal alſo above would be invalidated by this 
Means: Foz there can be no Award of Execution there, and 
therefoze tis moſt agreeable to Reaſon that the Court which 


ſends kozth the Execution ſhould alſo give the Judgment. 


Econtra. A new Judgment ought to be given by that 
Court, which reverſeth the kozmer; and 'tis no Argument 
to ſap that the Exchequer-Chamber doth not give new Judg- 
ments upon the Reverſal of the old upon Demurrers; fo? 
that Court hath only a Power to affirm oz reverſe in ſuch 
Caſes; it cannot award a Writ of Enquiry of Damages, 

and that was the Reaſon of the new Judgment given in 
B. R. in Faldo and Ridge's Caſe after a Reverſal in the Ex- 
chequer- Chamber; it was a Judgment given in B. R. upon a 
Demurrer. 

But where Judgments are given in B. R. fo; Defendants, 
either in Ejettments oz ſpecial Uerdits, and reverſed in the 
Exchequer- Chamber, they may award a Judgment Quod recu- 
perare debeat ; and that was the Caſe of Sarstfield and —_— 

ow 
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Now the Judgment above is not ſo much; tis Quod judi- 
cium pred” revocetur, &c, which is only a Stop to B. R. not 
to execute the kozmer Judgment; and therefoze cannot be 
conſtrued 02 extended to give a new Judgment foz the De⸗ 
kendant. | g 


But admitting B. R. could give a new Judgment upon the 


Reverſal above, and ſuch as ſhould have been given upon the 
oꝛiginal Recon, yet that muſt be underſfood when the Judg⸗ 
ment was given fo2 the Defendant, but in this Caſe the 
Judgment fo2 the Defendant is reverſed. 


Beſides, the Authozity of the Exchequer-Chamber is eſta- , Eli 


blihed by At of Parliament, and limited to particular Er- p. 8. 


rozs of Judgments in B. R. which Judgments they muſt 
either affirm oz reverſe by the exp2eſs Direction of the Sta- 
tute, which ena#s, That after ſuch Afirming oz Reverſal 
the Recozd muſt be bzought back again into B. R. that far- 
ther P2oceedings may be had thereon, as well fo2 Execution 
02 otherwiſe; ſa that theſe Caſes do not reſemble this. 


It has been ſafd that the Parliament ſeldom gives any 


new Judgment, but only reverſeth o2 affirmeth the Judgment 


below: But in the Caſe of Noel and Nelſon, they did moze 2 Saund. 225. 


than affirm the Judgment below, fo2 they gave an Award of 
Execution and Coſts fo2 Delay upon the Writ of Etroz, 
and this may be very well done; fo2 after the Chief Juſtice 
is commanded by the Writ of Erro2 to ſend the Reco2d to 
the King in Parliament, that the Pꝛoceedings below map be 

examined; then follow theſe Mozds, Ut inſpectis Recordo & 
proceſſu prædictis ulterius inde de aſſenſu Dominorum ſpiritualium 
& temporalium in eodem Parliamento exiſten', &c. fuerit faciend. 
which impo2t that ſomething elſe may be done, beſides Re- 
verſing oz Affirming Judgment. 

Tis plain that Judgments have been given by ſuperio2 
Courts upon Reverfals, and ſent down to the Courts below 
to execute: As, Erro2 was dꝛought in B. R. upon a Judg⸗ 
ment in Ireland in Ejetment, where it was given fo2 the 
Defendant and reverſed here, and the Judgment was, Quod 
querens recuperet Terminum; and becauſe by the Writ of Er⸗ 
ro2, the Reco2d it ſelf was removed, and muſt therekoze re- 
main as a Reco2d here after the Reverſal, therefoze B. R. 
— make a Mandate to the Chief Juſtice there to ſee Execu⸗ 

on done. 


But at another Day the Chief Juſtice delivered the Opi⸗ 


nion of the Court, That they had executed their Authozity by 
giving the firſt Judgment, and that there was no Pꝛecedent 


of B. R. giving a new Judgment after a new Reverſal above: 
2 Where: 


3 
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Mhereupon the Remittitur, by which the Reco2d is ſent back 
to B. R. being not entred, the Court ok Parliament was 
moved upon this Matter, and a new Judgment was added, 
that the Plaintiff recuperet Terminum ſuum præd', &c. 


Ruflel's Cafe. 


Na Piꝛohibition to the Court of Honour held bekoze the 
Earl Harſhal upon a Libel there, ſetting kozth, that there 
'are thre Kings at Arms, Garter, Clarencieux, and Norroy, 
and ſix Þeralds skilkul in Deſcents, Pedfgrees, and Arms, 
to whoſe Offices it doth belong to marſhal Funerals of great 
Perſons at Requeſt, &c. and that Ruſſel and othets had en- 
croached upon their reſpetive Offices by taking upon them 
to paint Arms, and marſhal Funerals, &c. 
The Defendant ſuggeſted the Statute ok Magna Charta, 
viz. that no Ban ſhall be diſſeiſed of his Liberties and free 
Cuſtoms, but by Judgment of his Peers, &c. 
Che Counſel- againſt the Pꝛohibition inſiſted that it would 
not lye to this Court of Þonour, tis a Court by Pꝛelcrip⸗ 
tion fo: Degrees of Þonour, and the Heralds there p2occed 
accozding ta antient Cuſtoms, and heing skilful in Deſcents 
and Pedigrees, do at the Requeſt of ſeveral Perſons mat⸗ 
ſhal Funerals; and if ignozant Wen ſhould be ſliffered' to 
attempt Things of this Nature, great Confufions would 
follow amongſt noble Families. ES 
Sid. 355. They have as abſolute a Determination in Matters of 
Þonour,: Pedigrees, Deſcents, and Armozies, as the Chan- 
cery hath in Matters of Equity, and no Pꝛohibition was 
ever yet granted to a Court of Equity, 8 848 
13 R. 2. This being a Court of great Antiquity hath endeavoured 
cap. a. (Fſeveral Times to extend its Jurisdi#ion; and therefoze ſe- 
| veral Acts of Parliament have been made to reſtrafn them 
in their pzoper Limits, but Care was always taken to pꝛe⸗ 
; ſerve their Rights. 3 
1 - By the Statute ok 13 R. 2. the Authozity of the Earl 
Marchal is declared, and a Remedy is given, where tis 
abufed; but tis not by way of P2ohibitfon by the Courts at 
Law, but by a P2zivy Seal from the King. direfed. to the 
| Earl Marſhal not to pzoceed where he has no Authozity : 
And koz theſe Reaſons it was pꝛaped that no Pꝛohlbition 
might be granted. 


7 


J 3 Econtra. 


— = 
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Econtra, It was admitted that the Court of Honour hath 
a Jurisdifton to marſhal Arms, but the Plaintiff in the Pꝛo⸗ 
hibition had not offended againſt that Court, fo2 he had all 
his Eſcutcheons from the Yeralds; and as to marſhalling 
Funerals, there are no negative Wozds in the Statute of 
R. 2, to reſtrain him; neither have the Heralds any ſuch Power 
by the oziginal Patent, by which they are inco2pozated ; they 
may as well complain againſt every Apholſter who hangs a 
Koom with Yourning, and againſt every Pariſh-Clerk who 
aſiſts at Funerals, as againſt the Plaintiff in this Cale; 
therekoze they ought to be pꝛohibited. 
Curia. Upon the Matter ſet fo2th in the Libel they might 
maintain an Action on the Caſe, fo2 if true, tis a Wrong 
done to their Poſſeſſions by doing ſuch Things which belonged 
to their reſpeitive Offices. : 
pere is no Complaint of any Thing done againft the Rules cc temp. W. 
of Honour; and therefoze this Batter cannot be determined, z. 445- 
unleſs a Pꝛohibition is granted, and the other Side demur -— 
to the Suggeftton. Cal. temp. 
Manp Pꝛohibitions have been granted in Caſes of like Na- Mac. 264- 
ture, as to the Dutchy-Court in Matters of Equity and ſo a 
Pꝛohibition was granted in this Caſe, 


Culliford verſus Blandford. 


EBT upon the Statute 23 H. 6. againſt the apo of 14. Raym. 
Dorcheſter fo2 a falſe Return of a Burgeſs to Parlia- 2.8. © 
ment; by which Statute the Penalty of 40 l. is given to the Cat temp. 


King, and 40l. to the Burgeſs choſen, and not returned, fo as he W. z. 26.58. C. 


ſue for the ſame within three Months after the Beginning of the - Mod. 219. 


2H. 6. c. 15. 


Seſſion of the ſaid Parliament, or to any Perſon, who in Default L4. Raym. 

of him ſo choſen, ſhall ſue for the ſame. 682. 
The Plaintiff was a Stranger, who after the thzee Months, 

and before the End of one whole Year, ſued out a Latitat againſt 

the Defendant ; but this was within a Year after the Offence 

committed. 


(r.) The Queſtion was, Whether the Plaintiff was a 41 El. c. f. 
common Inkozmer, and fo ought by the Statute 31 Eliz. 
to bzing his Action within a Pear after the Offence © In the 
P2eamble of the Statute it is ſaid, That no Perſon other 
Vor. IV. Ll than 


— — 
> = 


y 
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3. 26, 


than the Party grieved, ſhall be received to inkoꝛm upon a a 
penal Statute, and then it is enaſted, That where a Foxfei- 
ture is given to the King only, the Afton (hall be bzought 
within two Pears after the Offence; but if it be to the King 
and P2oſecuto?, then it muſt be within a Year. 


(2.) If the Plaintiff (all be taken to be a common Inkozmer, 


1 N 412, then whether the Suing out of this Latitat is a Commencement 


137 
14 Raym. 


383, 434. 
553, 880, 
883, 4 
1 Barnes 14 
&c. 

Stra. 550, 
-36 


/ . 


of the Adlon: 


Juftice Eyre and Gregory held the affirmative in both Points; 
but they inſiſted chiefly on the firſt Point, That the Plaintiff 
is no common Inkozmer, becauſe the Penalty was given to 
the P2oſecutoz, and no Time limited by this Statute when 
he ſhould commence his Action. Me ſtands now in the Place 
of the Party grieved, who did not ſue within the thꝛee Months 
limited by the Ad, and no Body will lay that he is a common 
Inkozmer. 

The other two Judges doubted ok this Point, but were 
divided upon the ſecond, viz. 

Juftice Dolben was of Opinion, that the ſuing out of the 
Latitat within the Pear, was a good Commencement of the 
Suit, and ſufficient to avoid the Statute. 

But the Chief Juſtice held, That a Penalty being given to 
the King as well as to the Pooſecutoz, {f he had bzought his 
Action fo2 the whole 80 l. tam pro Domino Rege quam pro ſeipſo, 
he had been within tbe Statute cf 31 Eliz. and a common Jn- 
kozmer; but here the Aﬀion was bzought only fo2 one 40l. 
which makes ſome Alteration. 

Put as to the ſecond Point, A Latitat was never yet con- 
ſtrued to extend to a Statute where a Penalty is given to the 
P?2oſecuto2, and therefoze cannot be a Commencement f02 a 
Suit upon a penal Law. 

'Tis ctherwiſe where the Party is limited and barred from 
his Right by any Statute fo2 not pꝛolecuting in Time; there- 
koze if the firſt Point is not fo2 him, the laſt is againſt him : 
But pet the Plaintiff had Judgment, 


Smith 
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Smith werſus Milford. 


P ON a ſpecial Uerdit in Ejettment the Caſe happened Lars. 96. 
to be thus, viz. | x Vent. 66. 
John Dalacourt being ſeiſed in Fee of the Lands in queſtion, 
did by Indenture bearing Date the fifth of June 17 Car. 1. 
and made between him of the one Part, and John Perenchard 14. Raym. 
and John Cadidge of the other Part, in Conſideration of a 203. 204, 
Harriage then intended to be had between George his ſecond 39? 197! 
Son, with Mary Perenchard, and in Conſideration of a Poz2tion 290, 291, 
of 2001. cc. and fo2 the ſettling his Land upon the Trufts 22: 


therein declared, did covenant with the ſaid Truſtees to levy gy 


a Fine of his ſaid Eſtate: befoze Michaelmas Term next follow: Comyns 345- 


ing, to the Uſe of himſelf and Elizabeth his Wife, and to the 
Survido2 of them fo2 Life, then to George his Son fo2 Like, 
then to Mary his intended Mike fo2 Life, and afterwards to 
the Heirs of the Body of the ſaid George to be begotten on the 
Body of the ſaid Mary, Remainder to his own Right Heirs. 

There was no Fine levied, but three Years after the Seal- 
ing this Deed John Dalacourt made his Mill, in which (amongſt 
other Things) there was this Clauſe, viz. 

Item, I do ratify and make good all thoſe my Eſtates made or 
granted in Marriage to George my Son, according to the Writing 
made by me in Truſt, 

The Jury found that there was no (Writing made by him in 
Truſt to any other Perſon o2 Perſons whatſoever, other than 
the Deed of the fifth of June, which they found to be the very 
Deed of John Dalacourt. 

They found that the ſaid John Dalacourt had Iſſue John his 
eldeſt Son and Þeir, who entered and died, leaving Tue Mary 
his only Daughter and Þcir. 

They find that George his ſecond Son and Mary died, leav- 
ing Iſſue a Son, who was Leffo2 of the Plaintiff, 8c. 

The Queſtion was, Whether the Mill did ſupply the Defet 
in the Deed, which without a Fine would not operate to create 
an Eſftate-tafl in George the ſecond Son? | 

It was argued that it did, and that the Plaintiff had an 
Eſtate-tafl , fo2 in Mills, if the Intention is certain, though 
not fully exp2effed in CUo2ds, it is well enough. 


Now 
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Hob. 32. 
1 Roll. Abr. 
611. 


It muſt be 
after the Sta- 
tute of Wills. 
Poph. 188. 


1 Leon. 313. 


2 Cro. 145. 


Cro. Car. 37. 


1 Vern. 3. 340. 


Now the Intention of the Teſtato2 is very certain here from 
the Nature of the Thing deviſed, viz. I do ratify all thoſe my 
Eſtates granted to George in Marriage: By which Moꝛds he 
takes Notice that George was married, that he granted an 
Eſtate to him, which is a compleat Deſcription of the Deed, 
eſpecially ſince it is found that there was no other Writing. 

And this agrees with the Rule of Law, that a Deviſe muſt 
be taken accozding to the Intent of the Teſtatoz, ſo as ſuch 
Intent is erp2efled in the Mill; and therefoze ſince the Sta- 
tute of Uſes, if a Deviſe was, that his Feoffees ſhall convey 
the Land to N. and his Heirs, this is an immediate Oeviſe of 
the Land itſelf by Reaſon of his Jntentton. | 

ap, it hath been held, that a Man might deviſe an Uſe 
befoze the Statute ; fo2 if he had made Feoffees to Uſes (which 
he could not by the Common Law, tho' he might by Cuſtom) 
bekoze the Statute, and * afterwards he had deviſed, that the 
Feoffees ſhould convey ſuch an Eſtate to W. this is alſo a good 
Devile becauſe of the Intention of the Party. Brook. Abr. 
Tit. Deviſe placito 48. 

But a Caſe which comes nearer to this in Queſtion, is that 
of Molineux and Molineux, as repozted by Juſtice Croke, viz. 
It was a Deviſe of ſeveral Rents expreſſed in ſeveral Writings ; 
and it was adjudged a good Deviſe of the Rents themſelves ; 
in which Caſe it is ſaid to be the Opinion of the Chief Juſtices, 
&c. that if a Feoffment is made to divers Uſes without Livery, 
which is as great a Defef in the Execution of that Convey- 
ance, as a Fine is in this at Bar, and the Feoffo2 afterwards 
deviſeth the ſame Lands in ſuch Manner, and to ſuch Perſons 
as he appointed by the Deed of Feoffinent, it is a good Deviſe 
of the Land it ſelf, | 


Econtra, The Mill confirmed no moze than what was 
granted by the Deed, which was nothing at all; it was 
barely a Covenant ta levy a Fine to ſuch Uſes, which can- 
= operate to raiſe any Eſtate without it is actually le⸗ 
vied. 

The Wozds in this Caſe are doubtful, and the Intention of 
the Teſtato2 doth not plainly appear ſo far as to diſinherit his 
Heir, who is always favoured by the Law. 

A Deviſe of all his Mortgages to R. whom he made Exe⸗ 

cuto2, this was held a good Deviſe of the Lands in Mozt⸗ 


Mae 5e. 26), Gage; but in the ſame Book it is held, That a Devile of 


525, 526. 


3 all 


— ꝗ— WS. _u_ ww. 8 r * _ is Mi ra 


Trin. 4 W. & M. in B. R. 1692. 133 


8 — 


al his Eſtate, Mortgages, &c. whereof he was polleſſed, & c. that _ temp. 
no Fee paſſed in the Lands moꝛtgaged, becauſe the Deir 8 32 
ſhall not be diſünherited without apparent Intention of the 
Teſtatoz manifeſted by erpzeſs and plain TUo2ds in the Mill. 


But without further Argument Judgment was given fo2 
the Plaintiff, 


Maſon werſus Hanſon. 


Ebt fo2 Rent by an Adminiſtrato2 due in the Like. time! der 355: 

of the Inteſtate. Upon Nil debet pleaded, they were at in L. & Eg. 
Iſſue, and the Plaintiff had a Gerdick; and it was moved +» 
in Arreſt of Judgment that the Plaintiff had made out no 362, 562, 
Title; fo2 he had ſet kozth Adminiſtration was committed 856, 1072, 
to him by the Official Reverendi viri Johannis Hall Præbendarii — 1207s 
præbendæ & peculiaris juriſdictionꝰ de Brampton in Eccleſia Cathe- —_ 
drali de Lincoln, and doth not ſay that it did belong to him to Stnr. 
grant Adminiſtration, &c. A 20% 


N 385, 443. 
617. Comyns 17. Caf. temp. An. 223. Caf. temp. Mac. 21, 22. 1 Wms. 753, 537» 616, 
767. 3 Was. 349, 370, 371. 2 Barnes 142. Stra. 781, 782, 716, 412. 


This Official is neither Biſhop, D2dinary oz Archdeacon ; 
and therefo2e it ſhall not be intended, that he had an Autho⸗ 
rity, if not ſhewed by the Plaintiff, tis otherwiſe in Caſe of ©»: Elis. 
a Defendant. * 
This is a peculfar Jurisdiction, and therekoze in entitling sig. 228. 
himſelf, the Plaintiff ought to ſay, cui adminiſtratio pertinuit, ** 
&c. and ſhew that he had a lawful Power to grant it, fo2 it 
ſhall not be pzeſumed to be p2oved at the Trial; he may have 
a peculfar Juriſsdiffon to be exempt only from the Giũtation 


of the Biſhop, but not to grant Adminiſtration. 


16 & 17. 


Econtra. This might have been a good Objeftion upon a Hat, — 
Demurrer, but tis cured by the Uerdi# ſince the Statute » Roll. 78. 
of 17 Car. 2. and befoze the making that, Statute, it hath — 
been held that in an Action bzought by an Adminiſtratoz, Caf. temp. 


omitting profert hic in Curia literas Adminiſtratiaffſs, was good 1 


after Gerbic; ſo the Judgment in this Caſe was armed. {47 4, 

"Dax". - 
temp. An. 68. Caf. temp. Mac. 348, 300, 185, 230, 145, 210, 229, 301. 1 Mod. Cal in L. & 
Eq. 356, 380, 240. Fitz-G. 174, 255. 
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Hele verſus The Biſhop of Exeter & al. 


Caſes in Par- = a Quare impedit the Plaintiff Sampſon Hele declared, That 
1 he was ſeiſed of the Manoz of Southpole in the County of 
* — Devon in Fee, to which the Advowſon of the Church there did 
Ld. Raym. belong, and that being ſo ſeiſed he p2eſented, &c. that his 
— — Pꝛeſentee was afterwards admitted and induced, and that the 
158 Church became void by his Death, and that now it belonged 
to him to pꝛeſent, but was hindred by the Biſhop and his 
Collatee, &c. 

The Biſhop pleaded in Bar, viz. That the Church was 
within his Dioceſe, that he claimed nothing but as O2dinary, 
that it was a Benefice with Cure, &c. that the Church be- | 
came vold by the Death of the laſt Jncumbent, &c. that the 
Plaintiff did pzeſent to him Francis Hodder within fix Months 
after the Uacancy, as his Clerk, qui quidem Franciſcus Hodder 
fuit Perſona in literatura minus ſufficiens ſeu capax ad habendum 
dictam Ecclefiam, &c. that the Biſhop did examine him, as he 
lawfully might, and upon his Examination found him to be in 
literatura minus ſufticien ac ea ratione fore perſonam inhabilem & 
minime idoneam ad habendum beneficium cum cura animarum; 
fo2 which Reaſon the Biſhop did refuſe to admit him, and gave 
Fotice thereof to the Plaintiff within ſir Ponths after the 
ſaid Refuſal, that he might pꝛeſent another, &c. That the 

Plaintiff did not pꝛeſent within the ſir Months, by Reaſon 
whereof it belonged to the Biſhop to collate, &c. who there. 
upon did collate the other Defendant, who was inſtituted, &c. 


Et hoc par: tus eſt verificare, & c. 
The Incumbent pleaded the ſame Plea. 


The Plaintiff replied, That Hodder was Uicar of the Church 
of Uxborough in Comitatu præd. at the Time of his Pꝛeſenta⸗ 
tion to Southpole; that he was homo literatus, and in Pzieſt's 
Ozders, and was licenſed to pꝛeach the Wo2d of God by the 
late Biſbop of Exon, and had celebzated Divine Service 
many Pears, and was ſatis & ſufficienter literatus to celebzate 
the ſame, & 

There was a Rejofnder and Sur-rejoinder much to the ſame 
Effect with the Plea and Replication, and upon a Demurrer 
to the Sur-rejoinder, the Queſtion in the Common Pleas was, 
and afterwards in B. R. upon the Pleading. 4 

3 02 
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Foz it was admitted by both Courts that the O2dinary in 
this Caſe was not a Winiſter, but a Judge conſtituted by the 
Law of the Land, and that it was p2oper to his Office as 
Judge to examine Perſons p2eſented to him by Patrons, &c. 
and if he found them defefive in Learning, that he may refuſe 
to admit them. 

That it was againſt Senſe and Reaſon, and againſt a plain 
and poſitive Law to object, that becauſe this Perſon hath been 
o2datned by a fo2zmer Biſhop, and admitted to another Curacy, 
that therekoze he ſhall be pꝛeſumed to have a Suffictency of 
Learning; and that his fozmer Examination and Admiſſion, 
ſhall be an Eſtoppel (as it was ſaid) againſt all ſucceeding 
Biſhops of that oz any other Dioceſe. 


Foz every Oddinary is obliged by the Duty of his Office to cat temp. 


judge fo2 himſelf; and therefoze it is plainly againſt Common 3 #37 


Keaſon fo2 him who is appointed to be a Judge, to ſay a Man 433. 


is ſufficiently learned, becauſe another Perſon in the ſame 
Office hath thought him ſo. | 


'Tis likewiſe againſt a poſitive Law; fo2 the Statute of 9 E. =. c. 13. 


Articuli Cleri pzovides, That if the Biſhop refuſeth to admit 
Eccleſiaſticks propter defectum ſcientiæ, they ſhall not be exami⸗ 
ned by the Lay-men, fo2 that is againſt the Canons, but they 
ſhall go to an Eccleſiaſtical Judge, cui de idoneitate perſonæ 
præſentatæ pertinet examinatio. SE 

Now it is plain by theſe Moꝛds the Pꝛeſentee muſt be idonea 
perſona, and that the Biſhop to whom he ts pꝛeſented is the 
Judge of his Ability. 

But in the Common Pleas the chief Objefions were to the 
Pleading, and therein it was conſidered, | 


(i.) What Learning was requiſite to capacitate a Man to 
have a Living, cum.cura animarum ? 

(2.) Whether by the Plea it was ſufficiently chewed that 
Hodder the Pꝛeſentee was fncapable ? | 


As to the firſt Point, an oꝛdinary Sufficiency in Learning 
is enough to entitle a Man to pꝛeach, fo2 otherwiſe in many 
Pariſhes there would be no Pꝛeaching; and that to underſtand 
the Latin Tongue was not an abſolute Qualification to Rea- 
ding and Pꝛaping, ſince both the Scripture and Liturgy are 
now in Engliſh. 


'Tis true, as to Pꝛeaching it is required by a particular 13 El. c. 14. 


Law to underſtand the Latin Tongue, viz. to be able to an- 
ſwer and render to the D2dinary an Account of his _—_ 
n 
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in Latin, otherwiſe not to be admitted to pꝛeach; and ſince 
that is allowed by the Law to be a ſufficient Qualification, the 
Dekendant ought in his Plea to have purſued the Statute by 
ſewing that the Pzeſentee could not render an Account of his 
Faith in Latin. 

But be it how it will, minus ſufficiens in Literatura can be no 
good Plea, becauſe of the Jncertainty. 


(2.) And therefoze the Defendant ought to have let koꝛth in 
what Learning this Hodder was defeftive, that this Court 
might judge whether it was good Cauſe of Refuſal by the 
Biſhop. 


14 Ren. Tis a Rule in Law, That all Pleas which go to the Dif: 
853. ability of a Perſon ought to be certain, and therefoze a Plea 
Cal. temp. gf Excommunication, propter contumaciam in non comparendo, 
$15, 51s, bring lawfully cited, hath been adjudged nought, becauſe it 
s %% doth not ew any ſpectal Cauſe, that the Judges of the Com- 
1 On mon Law may ſee whether the Spiritual Court had Cogni⸗ 
43, 44. z;ance of the Ouginal Cauſe. 
Lit Sc. 193. So in an Action bzought by a Uillain, fozmerly, it was not 
Raſt. Eczr. chough fo2 the Lo2d to plead that he was his Uillatn, but he 
225 muſt ſhew how, viz. quod præd. A. eſt villanus ipſus B. ſpectans 
ad manerium ſuum de R. &c. | 
But fo2 an Authozity in Point Specott's Caſe was relfed on, 
where the Biſhop pleaded, that the Pzeſentee was Schiſmaticus 
inveteratus, and the Plea was held ill, becauſe he ought to ſhew 
the particular Schilm; fo2 tho' he is appointed Judge de ido- 
neitate perſonæ, pet becauſe it is to juſtify his own At to the 
]2ejudice of another, which At is of Recozd, therefoze ſuch 
general Allegation is not good, | 
. *Cis no Objection to ſay, that the tempozal Courts cannot 
determine what is Schilm; fo2 let the Cauſe of Refuſal be 
what it will, it muſt be directly ſet fo2th and alledged: It it 
be ſpiritual, the Party may deny it, and then the Court muſt 
waite to the Petroplitan to certify the Cauſe, whether juſt oz 
not; if it is tempozal, then he may traverſe it, and the Jſſue 
taken upon the Traverſe ſhall be tried by a Jury. 
Cro. El. 186. In Common Ations on the Caſe the Law requires Cer- 
Sid. 295- taſnty, and an Ejedment de uno Meſſuagio five tenemento, 02 
Ld. Ram, de uno Meſſuagio five repoſitorio was held fll, becauſe” of the 
191, 277 Intertainty in the one Caſe, and becauſe of the various Stig: 
| Bames 117, Nllication of the UNoꝛd Repoſitorium in the other Cale. 


2 Barnes 150. 


Stra. 54, 71, an 
695, 834, | Yany 
1063, 1084. 
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Many moze Jnſtances may be given of this Nature, the 
Books are full of them: As, if Detinue of Charters be 
pleaded in Dower, tis not good without ſhewing the Cer: 
tainty of the Writings, oz that they were in a Cheſt, &c. 

So where a Yan undertook to bzing a ſufficient Pan to 
be Bail, &c. tis not enough to plead, That he bzought a 
ſufficient Man, but he muſt ſhew quomodo ſufficiens. 

And if the Law requires ſo much Certainty in theſe Caſes, 
a fortiori, tis required in all Pleas, which go to the Diſa- 
bility of a Perſon in his Pꝛokeſſion. 

The wozd Literatura is an ambiguous and equivocal Ex: 
pzeflivn; it ſignifies Szammar Learning; Writing, Reading, 
02 any ſozt of Learning, poſſibly the Biſhop might intend 
that Hodder did not wzite a good Hand; he could not mean 
any ſuch Learning, which was pꝛoper fo2 his Pꝛofecon, 
becauſe that muſt be particularly alledged to ſhew wherein 
the Inſufficiency did conſiſt; but ü Iſſue Had been taken 
upon this ſingle Wozd Literatura, the Court would have been 
miſguided; fo2 if he had been found inſufficient in the Pa⸗ 
thematicks oz Aſtrology (ko: thoſe are Literaturz), he muſt 
have been refuſed. 


Econtra. Firſt it was pꝛemiſed, That no particular Rules 
02 Weaſures were ſettled by the Law to ſhew what Learning 
was ſufficient to qualify any Man fo2 a Benefice; therefo2e 
a General Allegation that he is minus ſufficiens in Literatura 
is enough to unqualify him fo2 that Purpoſe. | 

And this would not be any Means to exalt the Power of 
the Ozdinary by giving him a Latitude of Refuſal upon 
ſuch a general Inſtance of Dffability, and ſo to injure the 
Patron in his Right of P2eſentation : Foz if the tempo2al 
Courts ſhould take upon them to judge in this matter, 
'tis the ſame Thing to the Patron, becauſe 'tis equal to him 
which of thoſe is to declare the Jnſufficiency of the Perſon 
preſented, 


Therekoze this Pleading muſt be good. 


(i.) From the Impoſſibility of pleading it otherwiſe. 
(2.) That it is certain enough. 


Firſt, From the Jmpoſſibility of pleading otherwiſe, fo2 the 
Nature of the Thing will admit of no greater Certainty; 
if the Biſhop ſhould ſet down every particular Defef in 
Learning, it would be impoſſible to join Iſſue upon it; and 
Vor. IV. Nn | then 
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Dyer 254. 
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355. 


then the Plaintiff would have demurred, &c. It he ſhould 
aſſign but one particular Cauſe, that would likewile be in⸗ 
ſufficient, becauſe one ſingle A# would not make a general 
Jnability, as thoſe TWWozds minus ſufficiens do impozt, and 
therefo2e inhabilis, &c. | 

Learning is a Thing which conſiſts in many Particulars, 
and the Judgment which is to be made upon it may ariſe 
upon Uariety of Queſtions and Anſwers; the Right of Exa⸗ 
mination belongeth to the Biſhop; and therefoze if he find 
any Defe# in Learning, he may refuſe the Clerk, and plead, 
as he hath done, minus ſufficiens in literatura, fo2 he cannot 
plead otherwiſe. | * 

All other Jnabilities of a Clergy⸗Man conſiſt and do de⸗ 
pend upon one ſingle Inſtance, as Baſtardy, Exrcommunt- 
cated, &c. and therefoze the true Reaſon why in all ſuch 
Caſes Criminoſus generally is not a good Plea, is, becauſe if 
any one of thoſe ſingle Inſtances is diſtindkly alledged, and 
well pꝛoved, it would make the Clerk minime idoneus, &c. 

But it would not be ſufficient to ſay a Man is unlearned 
becauſe he is defeftive in one ſingle Point of Learning, oz 
in any one Art -02 Science; this Defe# muſt ariſe from a 
general Jnabflity, and doth conſiſt in many Particulars im- 
p2aticable to be enumerated in a Plea, and not to be pꝛoved 
by one ſingle Inſtance. 


(2.) The Certainty of this is to be conſidered in Relation 
2 the Method of the Trial, and the Patter to be put in 
ue. 


And as to that, greater Latitude hath always been allowed 
in the Trial of ſpiritual Cauſes than in thoſe tried in the 
tempoꝛal Courts; therefoze thoſe who argued againſt the 
Plea in Specot's Caſe, ſaid, That criminoſus and perjurus was 
not good without ſhewing the particular Cauſe wherein, 8c. 
which the Lozd Anderſon held to be true, but took this Diffe- 
rence, becauſe thoſe Aﬀs were triable at the Common Law; 
and Matters, which are iſſuable there, ought to be particu- 
larly alledged: But where the Action is once well commenced, 
and Literature which is the Subſtance of the Plea comes in 
incidentally, tho' the Trial is to be by Eccleſiaſticks, yet the 
tempozal Courts ſhall pꝛoceed to give Judgment upon their 
Certificates. p | 

The Biſhop of Norwich's Caſe cannot with any Reaſon be 
objeted to this Matter: It was in a Quare Impedit, where he 
pleaded, that all the while he had been Biſhop, &c. ou P2e- 

3 ntee 
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Games, ob quod & diverſa conſimilia crimina, he was crimino- 
ſus, &c. Cis true this was held an ill Plea, but not from 
the Uncertainty of it; 'twas becauſe the Matters of which he 
was accuſed were not evil in themſelves, but were Offences 
only pꝛohibited by particular Laws, and ſo no juſt Cauſe of 
his Refuſal. | | 

The only Caſe which can be objeted with any Colour is 
Specot's Caſe in the 5th Repozt, where it was held, That 
the Biſhop ought to ſhew the particular Schiſm, &c. 

But this Plea might be diſtinguiſhed from that Judgment 
ſeveral ways. 


Firſt, Becaule in that Caſe there was a Poſſibility to ſet 
out the particular Schiſin; but the Jufufficiency of Learning 
cannot be ſet fozth, becauſe (as hath been ſaid) it depends 
upon ſuch Uariety of Queſtfons and Anſwers, and doth not 
conſiſt in any particular Thing, ſo as to wozk a general 
Diſability. | 

Tf one ſingle Inſtance had been ſufficient fo2 that Purpoſe, 
the Biſhop might have returned this, viz. The At of Unt:- 
foumity having pꝛohibited Pꝛeaching without a Licence from 
the Ozdinarp, and enjoined the Reading the 39 Articles in 


— — > * ——ũ — 2 


ſentee was a Common Þaunter of Taverns, and of unlawful 


13 & 14 
Car. 2. cap. 
1 


his Pꝛeſence, and declaring the Perſons Aſſent thereunto: 


Jt was done thus, viz. 
Ego ſubſcribo ad tricena novena articulorum fiderum. 


In the nert Place the Statute of Articuli Cleri pꝛovides, 
That Perſons who are ſpiritual, ſhall not be under Exami⸗ 
nation of Lay-men if the Biſhop ſhould refuſe them fo2 want 
of Learning, or other reaſonable Cauſe: Now Schiſm comes 
under that general Clauſe, which = be one Reaſon why it 
ought to be particularly ſet fozth; becauſe tis traverſable, 
but the Sufficiency of Learning cannot be traverſed, 'tis 
only inducing to the Diſability of the Clerk. 


And then laſtly, the Plea in Bar in Specot's Caſe was in 
the Affirmative; therefoze it ought to have been ſet fo2th, 
wherein he was a Schiſmatick; but in this Caſe tis in the 
Negative, and ſo the Defendant need not ſhew wherein the 
Clerk was unlearned. 


5 Rep. Man- 


Another Queſtion was rated, viz. Whether Hele the Pa-“ Cafe. 


tron had ſufficient Notice in this Caſe to pꝛeſent his Clerk? 
And it was ſaid he had not, becauſe the ſir Months ſhall 
commence from the Time of Notice of the Refuſal, = — 

iſhop 
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Biſhop had collated within that Time, ſo that till ſuch Mo⸗ 
tice was given the Biſhop was a Diſturber; and therefoze in 
the Pleadings the Notice is generally alledged to be the 
ſame Oay with the Refuſal: But However there ought to 
be a convenient Time. 

But it was anſwered, and ſo is the Law, That in Caſe of 
Refuſal fo2 Jnability the ſir Ponths ſhall commence from 

Kelw. 50. b. the Time of the Death of the laſt Incumbent; becauſe the 

— Patron ought to pꝛeſent a Clerk that is qualified, otherwiſe 

his Pꝛeſentation is void, and ſhall not p2event the Lapſe. 

Cro. Eliz. Eis true, it has been the Opinion of this Court, That 

1 Less. 31. Notice of the Refuſal ought to be given to the Patron im- 

2 Wms. 40g. mediately, or within convenient Speed as may be: Thoſe are 

Comyns 358. the Mods of the Book; but tis to be obſerved, that it was 

in a particular Caſe, where the Patron did not pꝛelent till 

ſirteen Days within the fir Months after the Avoidance”, ſa 
that the Time erpiring, the Biſhop refuſed the Clerk, but 
gave no Notice to the Patron till thzre Days after the 

Months were expired, and then collated: Mow this was 

held (and with good Reaſon) too long a Time fo2 the Bi⸗ 

ſhop to delay the Notice, it was purely a Deſign to p2event 
the Patron of his Pꝛeſentation: Foz, if he had given Notice 
befoze the ſix Ponths had been expired, the Patron might 
have pꝛeſented another qualified. 

Beſides, in the Caſe at Bar, the Patron had four Months 

Time to pꝛeſent after Notice, &c. 

But upon the Uncertainty of the Pleading, Judgment 
was given in the Common Pleas fo; the Plaintiff, and affirmed 
upon Erro2 in B. R. but afterwards reverſed in Parliament. 


" JOEY 


Bagnell verſus Abnett. 
In the Common Pleas. 


* a ſpecial Uerdi# in Ejetment the Caſe was thus: 


John Herbert was ſeized in Fee of the Tenements in que- 
ſtion, and had Jſſue two Daughters; 


Margaret, married to one Lander, and Elizabeth. 


Margaret had Iſſue John and James, &c. and the ſaid John 
Herbert being ſo ſetzed of the Tenements afozeſaid, called by 
the Names'of Upper and Lower Houſe 'Tenements, one of which 


the Jury found to be of the yearly Ualue of 30 l. per Annum, = 
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the other of 401. deviſed them in theſe Ulo2ds, viz. J deviſe 


All my Meſſuages in Milwich, Corton, and Fraſdale (to 
Truſtees, &c.. naming them) upon ſpectal Truſt fo2 Payment 
of Debts, until my G2zandſon John Lander attain the Age of 
21 Pears; and from thencefozth J give All my laid Beſfſu- 
ages, Lands and Tenements in Milwich, Corton, and Fraſ- 


— 


dale, as followeth; Videlicet Two Parts of the Nether cat temp. 

Houſe Tenement (the Whole in thzee to be divided) fo2 the . 3. 392, 
raiſing of 2001. &c. the Remainder to John Lander and the Was 288. 
Heirs of his Body, Remainder to James, and the Dcirs of 2 Wms. 456, 


his Body, Remainder to the right peirs of the Deviſo2; the 
other third Part after ſome Truſts, &c. he deviſed to John 
and James ut ſupra, but did not mention the Upper-Houſe 
Tenements. 

John Herbert died, and John Lander alſo died without TC: 
ſue, &c. and James the ſecond Son of Margaret was Leſſo2 
of the Plaintiff. 

The Queſtion was, TUhether the Videlicet, and the Clauſe 


which follows ſhall relate only to reſtrain the Deviſe to the - 


Nether Houſe alone, o2 whether the whole Eſtate is not by 
general Mozds deviſed to the G2andſon, fo2 if not, it muſt 
come to the Daughters: | 

The Clauſe coming - after the Viz. doth not reſtrain this 
Deviſe to the Nether-Houſe Tenements; but upon the whole 
Conſtrution of the Mil, both the Tenements paſs to the 
Leſſo2 of the Plaintiff, fo2 the general Mozds compꝛehend 
the whole Eſtate, and the Viz. is only direfive how Part of 
it ſhall go, and if it be not thus erpounded tis repugnant, 


* Econtra. The Upper-Houſe Tenements do not paſs, fo2 both 
are diſtin Parts of the Ceſtatoz's Eſtate, and diſtinily de- 
viſed; therekoze 'tis againſt the Rules of Law, That one 
ſhould paſs by the Deviſe of the other, eſpecially in this 
Caſe, where the Teſtato2 himſelf diſtinguiſhed them by his 
Will. : 


333- 
3 Wms. 26, 


61, 322. 


Agreeable with this was a Reſolution in this Court, Hil- Cro. car. 


lary 11 Car. viz. A Man was ſeiſed of a Cozner-Houſe, and! 


Roll. 614. 


another contiguous in the Occupation of ſeveral Tenants, jones 370. 


and deviſed the Cozner-Þouſe, reciting it to be in the Oc- 
cupation of the p2oper Tenant, and of him who was like- 
wiſe Tenant to the other Houſe: Now they would have 
that other Youſe paſs by that Deviſe, becauſe the Te⸗ 
nant of it was named; but it was held, that it ſhould not, 
fo2 nothing paſſed but what was particularly erpeſſed, 

Vor. IV. Oo which 
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Dyer 261. b. 


Cro. Eliz. 
674. 


1 And. 123. 


Ld. Raym. 
819, 1271. 


which was the Cornez⸗houſe, and that the miſtaken Ad. 
dition of a w2ong Tenant, ſhould not make that void, which 
— ſufficiently made certain by the Name of a Cozner⸗ 

ou E. 

TWhere-ever any Land is erp2eſly deviſed; no Implicatiou, 
tho' never ſo ſtrong, ſhall carry it otherwiſe; as if a Ban 
have a Farm called by a particular Name, Part whereof 
was let, and Part uſed by the Owner himſelf, who deviſey 
all his Farm (naming it) and the Lands thereunto belong: 
ing (in the Tenure of his Tenant) to his Wife fo2 Life, 
and that it and all the reſt of his Lands ſhall remain to R. 
after the Death of his Wife; theſe Moꝛds ſhall not carry it by 
Implication to the Mike, becauſe there was an expzels De⸗ 
viſe to her befo2e of the other Part. 

Manp moze P2oofs might be bzought of this Nature, the 
Books are full of them, both modern and ancient, viz. as 
where a Man having Lands in a Gül and in two Pamlets 
in the ſame Gill, deviſed all his Lands in the Uill, and in 
one Þamlet by particular Name, it was held, that no moze 
paſſed than what was expzeſſed, and that the Lands in the 
upper Hamlet did not paſs. 

But the Caſe which comes neareſt to this in Queſtfon, is 
where the Teſtato2 had a Farm which extended to two Gills, 
which Farm was called Heylands, and the Deviſe was of all 
his Land (in one Gill, naming it) called Heylands, &c. no- 
thing paſſed but what was in that Gill; and the Reaſon 
given was, becauſe nothing moze ſhall be intended than what 
was expꝛeſſed by the Teſtatoz. * 

There is yet a ſtronger Caſe than this at Bar; it was, 
viz. a Man had an Houſe in Oxfordſhire, and Houſe and Lands 
in Hertfordſhire; and the Mill was, viz. J bequeath all that 
my Houſe in L. in Oxfordſhire, with all other my Lands, 
Meadows and Paſtures, &c. in Watford in the County of 
Hertford, &c. J2ow ft was adjudged, that the Houſe in Wat- 
ford did not paſs, becauſe it was in a Mill which muſt be 
conſtrued accozding to the erp2eſs Mozds and Intent of the 
Deviſo2; if it had been in a G2ant, then the Þonuſe would 
have paſſed as well as the Lands; fv2 every Man's Gzant 
muſt be taken in the ſtrongeſt Senſe againſt the Gzanto2 him⸗ 
ſelf; and of this Opinion was the Court in the pzincipal 
Caſe, viz. that the Adverb videlicet was diſtributive here, 
and ſhewed what the Deviſee ſhould have; ſo the Plaintiff 
had Judgment niſi. 


W hittingham 
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Rro2 of a Judgment in Ejetment in the County Palatine : Show. 364. 
of Durham; the Declaration was de Mineris carbonum in L. Raym. 
Gate ſide. 3 

It was objefed, that this was very incertain; fo2 the — 1063, 
Plaintiff ſhould have named how many Mines, becauſe in '*% 
that County ſeveral Men have many Mines in one Place. 

This is as uncertain as an Sjeckment of three Acres of 
Meadow and Paſture, not ſhewing how much of either. 

So an Ejetment of a Meſſuage and ten Acres of Land, Yelv. 166; 
twenty of Paſture, and twenty of Meadow per nomen of a 
Melluage and ten Acres of Meadow more or leſs. Mo the 
Wows more or leſs, could never be intended to extend to 
fozty Acres moze, there being only ten Acres demiſed, and 
fo2 this Incertainty a Judgment was reverſed. 

It will not lie of a Cloſe, but it muſt be of a certain Mum 2 Rep. 
ber of Acres, and the Number of the Acres muſt be particu- 5, 
larly ſet fozth; and this was Savill's Caſe. 202 25 

v. 118. 

Econtra. No greater Certainty is required than that the £70 * 
Sheriff might know of what to deliver Poſſeſſion, which is 11 Rep. 
done here, fo2 the Mozds de Mineris carbonum aſcertain the 
Nature of the Thing in Demand. 

'Tis true an Ejetment de omnibus & omnimodis decimis fs 
not good, becauſe of the Jncertainty of what Mature the 
Tithes are; but if the Mozd Foeni o Lanz is added, tis 
well enough, becauſe the Nature of it is then made certain. 

This Action is in the Nature of Treſpaſs, becauſe of the Owen 19. 
Damages which are to be recovered; and one may bying ' Gold. 172, 
an Aion of Treſpaſs foz a Piece of Land without any other Cs. Eu 
Certainty. — 

It cannot be denied, but that many Judgments have been 20 pl. 
reverſed fo2 the Jncertainty of the Demand; but this Caſe pi 976. 
was not ſo incertain that Execution could not be had of the Ctra. 
Judgment, 

The Erception is, that 'tis de Mineris carbonum ; if it had 
been de Minera, that is admitted to be certain enough. 

Now the Nature of the Thing will admit of no other Cer⸗ 
tainty, fo2 a Mine of Coals runs though many Lands; and 
though 'tis but one Pine, pet when tis opened they uſually 
make ſeveral Shafts to let in the Air; and if the * 
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Stra. 71. 


2 Lev. 221. 


Ld. Raym. 
1303. 
Stia. 497. 


Palm. 388. 
2 Rol. Rep. 


398. 


7 Rep. 36. 
Caf. temp. 
W. 3. 104, 
406, 440, 
634, 502. 
Ld. Raym. 


had declared but fo2 one Pine, he could have recovered but 
one Shaft. 

'Tis Uſage muſt ſuppozt this Ejeftment : Ik tis bꝛought 
of fifty Acres in Ireland, though ſuch a Declaration would be 
uncertain here, pet this Court would not reverſe a Judg⸗ 
ment given there without waiting thither to know the QU- 
ſage; and of this Dpinion was the Court, 'That it may be 
good by Cuſtom of the Country; and therefoze the Judg: 
ment was affirmed, 


Rex & Regina verſus Marriot. 


P the Statute of 5 & 6 Ed. 6. tis enafed. That no Per- 
ſon ſhall keep an Alchouſe, but ſuch who ſhall be admitted 
thereunto, and allowed in open Seſſions of the Peace, or elſe by 
two Juſtices of the Peace, Quorum unus, Gc. under the Penalty 
of three Days Impriſonment without Bail, and not to be diſcharged 
without giving a Recognizance with two Suretics to do ſo no more. 
The Oekendant was indited fo2 keeping of an Alehoule 
without a Licence; and it was objefed, that it would not 
lie, becauſe it was not an Offence at the Common Law, but 
made ſo by this Statute, which gives Power to the Juſtices 
of Peace in their Seſſions to make Enquiry into theſe Of- 
fences by Pꝛeſentment, Jnfo2matfon oz otherwiſe, &c. 

But an Indickment is another ſozt of Puniſhment which 
is not provided fo2 by this o2 any other Statute: Now 
whew a Law makes an ©ffence, and appoints the Method 
cf P2oſecution, it muſt be puniſhed accozding to ſuch Pe⸗ 
thod, and no otherwiſe. 


991. Fitz-G. 47, 65, 66. Stra. 828. 


2 Cro. 643. 


2 Roll. Rep. 


247. 


This was the Opinion ok the Court in Caſtle's Caſe, who 
was indi#ed fo2 taking upon him the Office of a Juſtice of 
the Peace, not having 201. per Annum, and ſending out of 
a Warrant by Uirtue of his Commiſſion ; the Penalty ap- 
pointed by the Statute, is 201. a Moiety ts the King, and 
the other to the Inkozmer, to be recovered by Action of Debt 
at the Common Law, and therefoze not to be indiited. 


Econtra. The Party may p2ocecd by way of JndiX#ment, 
tho' tis in a Caſe where a new Offence is created by a par- 
ticular Law; and where the Penalty is dire#ed to be reco- 
vered by Vill, Plaint oz Inkozmation, fo2 thoſe are = 

5 | mative 
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mative Mods, and ſhall not take away the general Method # 

of Pꝛoceeding acco2ding to the Courſe of the Common Law. ; 
The Thing p2ohibited is of publick Concernment, and an 1 

Indicment will lie againſt the Offender, if there are no nega- i Mee. 36. 

tive Clos to reftrain that way of Pꝛoceeding. 


Chief Juſtice. An Indictment being a ſummary Wap of Pꝛo- L 
ceeding, ls moze beneficial fo2 the Subjef, and therekoze it f 
ſeems reaſonable that ſuch a Method ſhould be purſued. : 

To convey a Paid from her Parents under the Age of 4 F. & M. | 
ſixteen Pears, is no Dffence * at the Common Law, tis made 8 5 : 
ſo by a particular Statute, and Authozity is given to the adjudged chat 
Star-Chamber by Inkozmation, and to the Juſtices of Aftize by i is =» Ot. YT 
Jndixment to determine theſe Offences, but yet the B. R. 18 Corn us e 1 
not excluded; and fo it hath been conſtantly held ſince the Law, inn 
making of the Law. King & Ld. 


3-51 


'Tis p2ohibited by the Statute of 22 Car. 2. to travel with N 
moze than five Yozſes at length; this is a new Law and a 1 
new Offence; and pet it was held, that an Jndi#ment would q 
ite in B. R. againſt the Dffender, though a particular Puniſh 
ment is dire#ed by that Statute. 4 
But Dolben and Eyre Juſtices, were of a different Opinion; 4 
they never heard of an Indickment bekoze fo2 keeping an un- | 
licenſed Alehouſe , and this ſeems to be the Judgment of the zo Car. 2.0. f. 
Parliament in 30 Car. 2. that an Jndi#ment would not lie, 
becauſe the Convition is to be upon Aiew by the chief Officer | 
within his Limits, o2 by Confeſſion of the Party, oz by Oath | 
of two Witneſſes, and then the Penalty is to be levied by | 
Diſtreſs, : &c. N f 


White verſus England. 


Y the Statute of 5 Eliz. tis enafed, that none which La. Rm. U 
hath not ſerved an Appzenticeſhip ſeven Pears in any Art 33 | 
02 Pyſtery then uſed, ſhall uſe the ſame, &c. upon Pain to '» of 5 
foxfeit 40s. per Month. W. 3. 251. | 
An Ation of Debt was bzought upon this Statute againſt Ju. 6g, 46 | 
the Defendant fo2 uſing the Trade of a Tiler, not having Ca. ap. 
ſerved an Appꝛenticeſhip fo2 ſeven Pears. 3 
Che Defendant pleaded, That his Father was a Freeman 3. 652 | 
of London, and that he was his eldeſt Son, and that jure 
patrimonii he might uſe that Trade. 
Vor. IV. P P Upon 


. 
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Upon a Demurrer to this Plea the Counſel did not rely 
upon it, but took Exceptions to the Declaration, becauſe tis 
not ſhewed that the Trade of a Tiler was an Art oz Pyſtery 
uſed in England at the Time of the Baking of the Statute. 

To which it was anſwered, that it was a Trade mentioned 
in the Statute, and ſo by Conſequence muſt be then uſed; but 
the Plaintiff was adviſed to waive his Demutrer, which he 
did, and pald Coſts. 


Howard werſus Tremain. 


* 


1 Salk. 278. N the ſixth Day of June 1681. a Bill was erhibited in 
22 363. Chancery, and a Commiſſion pꝛaped to examine it. 
220, — neſſes in perpetuam rei memoriam. | | 

311, 729, In Trinity Term following the Defendant had a Commil⸗ 
755. 393, fion to anſwer, and the Plaintiff examined his Citnefſes de 
936, 1166, bene efſe, but no Anſwer came in till two Pears afterwards, 


97 = _ in which Time two of the Witneſſes died; and the Mueſtion 


975. now was, Whether theſe Depoſitions could be read in Eul⸗ 
2 Vern. 197, dente at a Trial at Bar. 
Pic. Chan, It was ſatd, that it was the uſual P2atice in Chancery to 


rec. 


212. examine Ilitneſſes de bene efle, and that if they died befo2e 


Wenk, they are examined in Chief, their Evidence is good; but if 
231, zoe, luch Evidence ſhould not be allowed at Law, it would be a 


319, 375. Means to inlarge the Jurisditton of that Court, and the Party 
394 414 grieved would have a new Equity. 


579. 67. Nothing is moze neceflary than that the Examination of 


| Cai. cemp. MMitneſſes ſhould be fn the pꝛoper Court where the Cauſe is 


Caf. up. depending; and this is the Beans to do it, viz. to examine 
Mac. 15. them de bene eſſe; if the Defendant ſhould be obſtinate, and 
x Mod. Cal- refuſe to anſwer, he may ſtand out in Contempt of the Court, 
ads. "4 and ſo prevent the Plaintiff from perpetuating his Evidence; 
Cub Eg. Rep. and this is no Jnconventence to the Defendant otherwiſe than 
—S-y 19. by puniſhing his Perſon by Impziſonment; fo2 after his An- 
1 Wms. 288, (wer comes in, he hath the lame Advantage in every Refpet, 
4:4-415- as he had befoze he was in Contempt. | 

2 Was. c6;3, Tis no Dbjetion to ſay, that Iſſue was not joined in Chan- 
(646,) 162, cery, becauſe where Oepoſitions taken in that Court, are given 
3 Was 1 n Evidence at Law, there is no Pꝛoo but of Bill and An- 
225 413. (wer filed in the Caule, en FE 


gas. 


And 
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And therekoze in the Caſe of Ford and Gay Depoſitions, 
though eremplified, were refuſed by my Loꝛd Chief Juſtice Pol- 
lexfen to be given in Evidence, becauſe there was no Pꝛook 
of an Anſwer. 


Econtra. There can be no Examination of Mitneſſes upon 
a Bill alone, and the Fault is in the Plaintiff fo2 not com- 
pelling the Defendant to put in his Anſwer in two Pears after 
the Bill filed, | 

Now when his Anſwer was filed, thoſe Depoſitions which 
were taken de bene eſſe are of no Uſe; fo2 ſuppoſe a Bill fs 
bꝛought againſt Þusband and Mike foz ſomething which the 
Man claimeth in Right of his (Wife, and Witneſſes ate era- 
mined de bene eſſe, and then the husband puts in his Anſwer, 
this ſhall not pꝛejudice the Mike without her Anſwer. 

This Court will not allow Depoſitions taken befoze Com- 
miſſioners of Bankrupts to be given in Evidence here, no2 
Depolitions taken in the Eccleſiaſtical Courts, and yet thoſe 
Courts have the King's Authozity to examine Witneſſes. 


Curia. Nothing can make ft Evidence but the Neceflity of The& Depo- 
the Thing; 'tis true, in Caſes of Mills it may be neceſſary eek ed 
to examine Mitneſſes to perpetuate their Teſtimony, but in whole Court 
this Caſe the Plaintiff was nonſuitev upon Evidence viva —— allowed 
voce, and afterwards exhibited a Bill, and obtained theſe De- b 
poſitions upon Examination of his own Witneſſes, which is which was 
but Paper-evidence at the Beff, and therefoze they inclined —— ——_ 
not to allow it: Tamen quære. | 


Rex & Regina verſus Bullock. 


P the Statute of 33 H. 8. tis enaﬀed, that none ſhall 33; H. 8. e. 6. 
ſhoot, or keep in his Houſe a Croſz-bow, Hand-gun, 5c. 
unleſs he hath Lands to the Value of 100/. per Aunum in Pain 
to forfeit 10 J. for every Offence; and that any Perſon may carry 
the Offender before the next Juſtice of Peace, who upon due Exa- 
mination and Proof hath Power to commit him till he pay the 
Penalty: Juſtices in Seſſions and Stewards of Leets have Power 
to hear and determine theſe Offences, f 
The Defendant not having the 1001. per Annum, did ſhoot 
in a Gun in February, and in March following was bzought 
befoze a Juſtice of the Peace, and by him was convited of 
this Offence. 8 
| n 
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And now a Motion was made to quaſh this Convittton, be: 
cauſe it was befoze a ſingle Juſtice, who had not Power by the 
Statute to pꝛoceed in a ſummary Map, unleſs the Party is 
brought befoze him inſtanter upon UAtew of the Offence com. 
mitted, which was not done in this Caſe, and therefoze the 
Pꝛoſecutoꝛ was oꝛdered to ſhew Cauſe why it ſhould not 


quaſhed. | 
Anonymus. 
Ld. Raym. OTA; an Ozder was made at a Mineral Court held at 
766, 836, Mendipp in the County of Somerſet, that the Defendant 


Wa - Hould foxfeit his mineral Tools and Goods, and be baniſhed 
from Mendipp-Hills fo2 ever. 
This O2der being returned, it was moved to quaſh it, and 
the Court held it to be an Ozder againſt Law, and not to be 
ſuppozted but by ſome ſpecial Cuſtom. 


Anonymus. 
"A T Libel piritual C intt the 
Ss» $36. pere was a el in the S al Court again 
Prcd _ Defendant fo2 not paying of a Rate towards the Re- 
Caf. temp. pair of a Church, &c. oy 
Mac. 13- be ſuggeſted that the Lands were in the Occupation of his 
in L. & Eq. Tenant, and that he was not an Inhabitant in the Pariſh 
— 62. where this Church was, &c. And this was held a good Sug⸗ 
Sua. y, 266, Heſtion; fo2 tis contrary to Law to charge the Perſon. with 
56, 52, Repairs who doth not live in the Pariſh; the Tenant of the 
174; 1142, Land ſhould be charged, and not the Owner. | 
- Holl. 228. If a Man take a Leaſe of a Stall in a Market⸗Town, 
where he uſeth once a Week to ſell his Mares, but liveth in 
another Pariſh, he ſhall not be charged towards the Repairs 
of the Church in that Barket-Town. 2 
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D E 
Term. Sancti Mich. 


Anno 4 Gulielmi & Mariæ Regis & 
Regina in Banco Regis, 1692. 


Baker & al' verſus Lade. 


Rtoz of a Judgment in the Common Pleas in Replevin vide u. 
4 wherein the Defendant Baker made Conuſance as Bat- es 
lick to Nicholas Marſh, &c. and ſets fozth, That be- ; Le. 251; 
foze the taking the Cattle, one Robert Lade was ſei- 
ſed-in Fee of the Place where, 8c. who in Conſideration of 
1001. &c. did by Deed grant to Nicholas Marſh G2andfather 
to the Avowant, a Rent of 81. per Annum in Fee, Exeun' de 
omni illo Capitali meſſuagio ſive tenemento cum pertinentiis in 
Barham & de omnibus terris & hereditamentis præd. meſſuagio 
ſpectan. tunc in occupatione præd. Roberti Lade unde pred. locus 
in quo, &c. eſt & præd. tempore quo, &c. fuit parcel' &c. with 
a Clauſe of Diſtreſs. ; 
That by Uirtue thereof the ſaid Nicholas Marſh became 
ſeiſed of the Rent, who deviſed it to Richard Marſh, and his 
Heirs, &c. who by Deed, &c. pro & in conſideratione naturalis 
amoris & affectionis quæ geſſit prædicto Nicholao modo defend. 
filio ſuo & ſummæ quinque librarum, to be paid to the Gzan⸗ 
to? yearly during his Life, Dedit conceſſit aſſignavit & tranſ- 
poſuit to the Defendant, the ſald Rent, to have and to hold 
to him and his peirs fo2 ever, by Uirtue whereof, and 
of the Statute koz transferring of Uſes into Poſſeſon, 
the Defendant was ſeiſed in Dominico ſuo ut de feodo, 
&c. and fo2 ſix Pears Rent, &c. diſtrained; and ſo Marſh 
Vor. IV. Qq " "Ml 


= 
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And now a Motion was made to quaſh this Convittion, be: 
cauſe it was befoze a ſingle Juſtice, who had not Power by the 
Statute to p2oceed in a ſummary Way, unleſs the Party is 
bzought befoze him inſtanter upon Utew of the Offence com. 
mitted, which was not done in this Caſe, and therefoze the 
— -— was o2dered to ſhew Cauſe why it ſhould not be 
quaſhe | 


Anonymus. 


Id. Raym. OTA; an Over was made at a Mineral Court held at 
1 Mendipp in the County of Somerſet, that the Defendant 
ſhould kozkeit his mineral Tools and Goods, and be baniſhed 
from Mendipp-Hills fo2 ever. 
This Oꝛder being returned, it was moved to quaſh it, and 
the Court held it to be an Ozder againſt Law, and not to be 
ſuppozted but by ſome ſpecial Cuſtom. | 


Anonymus. 
Id. Raym. 
_ pere was a Libel in the Spiritual Court againſt the 


2. Defendant fo2 not paying of a Rate towards the Re- 
Caf. temp. pair of a Church, &c. V. 
Mac. 13- De ſuggeſted that the Lands were in the Occupation of his 
in L. & Eq. Tenant, and that he was not an Jnhabitant in the Pariſh 
— 62. Where this Church was, &c. And this was held a good Sug⸗ 
Stra. y, 10, Keſtion; fo2 tis contrary to Law to charge the Perſon with 
56, 525 Repairs who doth not live in the Pariſh; the Tenant of the 
171. 1142, Land ſhould be charged, and not the Owner. | 
- Roll. 228. If a Man take a Leaſe of a Stall in a Market⸗Town, 

where he uſeth once a Meek to ſell his Mares, but liveth in 

another Pariſh, he ſhall not be charged towards the Repairs 

of the Church in that Barket-Town. 2 
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| Baker & al“ werſus Lade. 


. 


\ Roz of a Judgment in the Common Pleas in Replevin vide 2, 


wherein the Defendant Baker made Conuſance as Bat- 

lift to Nicholas Marſh, &c. and ſets fozth, That be- 

foze the taking the Cattle, one Robert Lade was ſei- 

ſed in Fee of the Place where, 8c. who in Conſideration of 

1001. &c. did by Deep grant to Nicholas Marſh G2andfather 

to the Avowant, a Rent of 8 J. per Annum in Fee, Exeun de 

omni illo Capitali meſſuagio five tenemento cum pertinentiis in 

Barham & de omnibus terris & hæreditamentis pred. meſſuagio 

ſpectan. tunc in occupatione præd. Roberti Lade unde pred. locus 

in quo, &c. eſt & præd. tempore quo, &c. fuit parcel” &c. with 
a Clauſe of Diſtreſs. ; 

That by Uirtue thereof the ſaid Nicholas Marſh became 
ſeiſed of the Rent, who deviſed it to Richard Marſh, and his 
Heirs, &c. who by Deed, &c. pro & in conſideratione naturalis 
amoris & affectionis quæ geſſit prædicto Nicholao modo defend. 
filio ſuo & ſummæ quinque librarum, to be paid to the Gzan⸗ 
to? yearly during his Life, Dedit conceſſit aſſignavit & tranſ- 
poſuit to the Defendant, the ſaid Rent, to have and to hold 
to him and his peirs fo2 ever, by Uirtue whereof, and 
of the Statute fo2 transferring of Uſes into PoſſeſMon, 


Plradingi in 
2 Vent. 145. 
3 Lev. 291. 


the Defendant was ſeiſed in Dominico ſuo ut de feodo, 
&c. and fo2 ſix Pears Rent, &c. diſtrained; and ſa Marſh 
Vor. IV, as ."M 
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in jure ſuo proprio bene advocat, & Baker ut Ballivus of the ſaid 


Marſh bene cognovit the Taking, 8c. . D 
To this the Plaintiff demurred, and the Defendants joined 
in Demurrer. 


(1.) The firſt Objetion to this Pleading was that the 
Place where, &c. was not plainly and ſufficiently alledged to 
be charged with this Kent at the Time of the Grant thereof 
made to Nicholas Marſh the G2andfather, fo2 it ſhould have 
been ſhewed, that the Place, &c. did belong to the ſaid Mel⸗ 
ſuage, 02 that it was in the Occupation of the Gzanto2 at 
the Time of the Grant, as well as tempore quo, &c. the Di- 
ſtreſs was taken. ey 
(2.) The ſecond Dbjetion was, That this was pleaded as 
a Grant at the Common Law by the Wozds conceſſit, aſſignavit, 
&c. without Attozument oz Jnrollment, it being in Conſide⸗ 
ration of Money pald, &c. and fo2 this Reaſon the Plea was 
not good; and of this Opinion was Pollexfen Chief Juſtice: 
But the other Juſtices contra; fo2 thep held, That the Con- 
ſideration of the Gzant being as well for natural Affection as 
Honey, it would amount to a Covenant to ſtand ſeiſed, &c. 
and might he pleaded without an Jnroflment. 
Upon this Judgment a Writ of Erroz was bzought, and 
it was now argued, That admitting this Deed did enure as 
a Covenant to ſtand ſeiſed, 8c. it ought not to have been 
pleaded by the Moꝛds dedit & conceſſit, &c. but as it operates 
by Law, viz. Conceſſit & agreavit quod ſeiſitus exiſtit. 
Br. Abr. tit. Manp Inſtances may be given to pꝛove this Matter : 
daten, One Jointenant maketh a Feoffment to the other; this can⸗ 
"Com. not make a good Deed at the Common Law; fo2 he cannot 
_ make Livery and Seiſin, becauſe the other is jointly ſefſed 
308, 3:2, with him, pet this Deed ſhall enure by way of Confirmation, 
341, 493 And muſt be ſo pleaded, and not literally as the Deed is 
425, 423 wozved. | F 
35% 7 3, 967, 1126, 1206, 1536, 923. Prec. Chan. 124. Caf. temp. W. 3. 96, 3or, 657. Cal. 
temp. Mac. 444, 301, 423, 425. ä | 


So the Wozd dimiſit is not only applicable to an Eſtate 
fo2 Life o2 Pears, but to an Eſtate-Tail oz in Fee, but then 
{t muſt be pleaded as ſuch. | 
2 Taft. 301. b. My Loꝛd Coke in his Comment upon Littleton ſaith, That 
dedi 02 conceſſi may amount to a G2ant, to a Feoffment, to 
a Gift, Leaſe, Releaſe, Confirmation 02 Surrender; and 
that 'tis in the Eledion of the Party to uſe it, to which of 
theſe Purpoſes is moſt agreeable with his Intereſt; and there- 
foze he may plead it as either, which ſhews that the — 
? g 
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ing muſt be as the Deed doth enute and operate, and not as 
the Moꝛds are in the Deed it ſelf. 


And therefoze if one Jointenant plead, That the other . 96. 


Conceſſit to him, &c. this Plea is ill, becauſe a Grant is not 
a pꝛoper Conveyance from one Jointenant to another, it muſt 


be by Releaſe ; but if a Jury had found quod conceſſit, that be- Mod. Caf. 
ing the Saying of the Lay Gens, would have been helped by , 


Fitz G. 275. 
Te Tenant fo2 Life grant his Eſtate to him in Reverſion, wan 26 


the Court, and adjudged to be quod relaxavit. , 
this is a Surrender, and it muſt be pleaded accozding to the 


Operation it hath in Law; and koz this Reaſon chiefly the 
Judgment was reverſed, | | 


Carter verſus Firmin. 


BY the Statute fo2 rebuilding the City of London, tis 19 Car. 2. c.8. 


enated, That no Building or Houſe ſhall be erected within 
the Limits of the City but ſuch as ſhall be purſuant to the Scant- 
lings mentioned in the ſaid Act; and if any Perſon ſhall do con- 
trary, being convicted upon the Oaths of two Witneſſes, then the 
Houſe fo built ſhall be deemed a Common Nuſance, (5c. 
And ''tis further enated, That all Differences ariſing between 
Builders concerning placing and ſtopping up Lights, ſhall be heard 
and determined by the Alderman of the Ward; and if he is Party 
or cannot determine it, then by the Mayor and Court of Al- 
dermen. ; 

Mz. Carter was poſſeſſed of a Houſe in Three King- Court 
in Fenchurch-Street and Mz. Firmin had a Þouſe contiguous; 
there was a Party-Wall ſet between both theſe-Þouſes by the 
City Surveyo?2, and both bullt above 20 Pears ſince. 

And now M. Carter would build a Stable upon a voin 
Piece of Gꝛound which was never built on befoze ; upon which 
the other complained to the Court of Aldermen, who ſent two 


Surveyozs, being City Officers, to view this Building; upon 


whoſe Repozt that Court hindered any. farther Buflding till 
the Right of the Thing ſhould be determined. 

And now MW. Carter moved fo2 a P2ohibition to the Court 
of Aldermen, and by his Counſel alledged, That they hay 
no Jurſsdiftfon over this Matter: Foz their Þouſes were 
built 20 Pears ſince accozding to the Rules pzeſcribed by 
the Act; that the Authozity of that Court was limited to 
the Builders of Youſes upon the Foundations of thoſe won 
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Lev. 345 
Show. 366. 
Ld. Raym. 
392, 713, 
122, 124. 
576, 905 


were deſtroyed by the Fire, and did not extend to ſuch Per- 
ſons who built upon new Foundations: So that the Houſes 
being built, their Jurigdi#fon was determined; it was tem- 
pozary only, and ſhall not be continued afterwards : And of 
this Opinion was the Court, and therefoze inclined to grant 
But at another Day this Matter being ſtirred again, it was 
ſald by the Court, that there might be a Cuſtom in the City 
to regulate Lights, and fo2 the Unifozmity of Buildings, but 
not to determine Mens Rights. | 
This was ſaid, becauſe the Attozney General inſiſted that 
the City Surveyo2zs were Officers as ancient as any Reco2ds 
of the Cozpozation; that their Path is in the Book of Daths, 
which is likewiſe a very ancient Book; that theſe Officers 
have in all Times paſt been appointed to make particular Re- 
po2ts to the Court of Aldermen, to which the Parties con- 
cerned have always complted ; and that it would be very in⸗ 
convenient if a Pꝛohibition ſhould go contrary to ſuch an an- 
cient Cuſtom. | 
Therefoze it was o2dered that the Plaintiff ſhould declare 
upon a Prohibition; and that the Defendant might (if he ſaw 
Cauſe) plead this Cuſtom, that ſo the Court might be judi- 
cially appztzed of the Matter. | 


Carter verſus Calthorp. 
Hill. 3 Willieimi, Rot. 308. 


Aroz to reverſe a Judgment given in the Court of Hull, 

in an Aﬀton on the Caſe, where the Plaintiff declared, 

That he was ſeiſed of a Beſſuage, &c. and that the Defen- 

dant buflt another near it, and continued the ſaid Bullding 

from ſuch a Day to the Time of the Levying of the Plaint, 

by Reaſon whereof he ſtopped up his Lights & adhuc ob- 
upavit. | 

There was Judgment fo2 the Plaintiff, and intire Da- 
mages given; and now the Erro2 aſſigned was, That by 
Reaſon of the Mozds adhuc obſtupavit, Damages were given 
fo2 ſomething after the Pleint levied. 

To which it was anſwered, That the Mozd Adhuc doth 
refer only to the Time of bzinging the Plaint, and not 
to any Thing which happens afterwards, it is to ſhew, 
That the Defendant hath not abated the Muſance : They 
are Wozds only of Fozm, and uſed in moſt Declaratſons, 


VIZ- 
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viz. Solvere contradixit & adhuc contradicit, &c. and fo are the 
Pleadings in the Entries in this very Caſe, viz. That the 
Defendant built a new Þouſe, by Reaſon whereof the greateſt 

Part of the Plaintiff's Þouſe Magna tenebritate obſcurata fuit & 

adhuc exiſtit; and fo2 this Reaſon the Plaintiff had Judgment. 

Vid. Mich. 1 Jac. 2. Rot. 425. Hext verſus Burton in C. B. 

g Davis verſus Speed. 
Hill. 3 Willielmi, Rot. 261. 

＋ a ſpecial Uerdi# in Ejetment fo2 Lands in the County dat temp. W. 

of Southampton ; the Caſe appeared to be thus; $- 38. 5. C. 
2 Feme-Cole being ſeiſed in Fee of the Lands noi in Nue- ; Mos. . 
ftion, afterwards did marry William Horn. nk. 675. 

That the ſaid William Horn and Ann his Wife did by Deed | 
indented covenant lo levy a Fine thereof to Jollop and Stanly, 
and their Heirs, &c. to the Uſes following, viz. 

To the Uſe of the Heirs of the ſaid William Horn lawfully 
begotten, 02 to be begotten upon the Body of the ſaid Ann, 
Remainder to the right Heirs of the Dusband, 

The Fine was levied, they have Jſſue one Son, who died 
in the Life-time of his Father and Mother without Jſſue ; 
300 Ann died, and afterwards William Horn died without 

ue. 

That Frances Cockey, who was the Leſſo2 of the Plaintitf, 
was Siſter and Heir of William Horn, and that the Siſters and 
2 of Ann had conveyed their Intereſt to the Defendant 
Speed. vo ; 

So that the Queſtion was, Mhether the Heirs of the Wife 
ſhould have this Land? ls Rb 

The Objetion why the right Heirs of the Þusband ſhould 
not have it was, becauſe there was ns particular Eſtate fo 
Life limited in this Conveyance to ſuppo2t the contingent Re- 
mainders which are therefoze void, and the old Uſe remains to 
the Heirs of the Mike. | | 

But it was argued in his Behalf that this was a Settle- cat emp. w. 
ment by Way of Uſe, which like a Will was to be conſtrued 3. 10. 
accozding to the Intent of the Parties; and that fo2 this — 1 
Purpoſe the Law would raiſe an Eſtate fo: Life in him Gilb.t Rep. 
by Implication, which being _ with that —_— 40. poſi 258. 
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1 Mod. 160. 


Roll. Rep. 1. 
p. 240; 
1 Inſt, 22. b. 


had by the Settlement it ſelf, would create an Eſtate-tail in 
him, and ſo the Remainders would be good. 

And to p2ove this the Caſe of Pybus and Mitford was cited, 
viz. Mitford being ſeifed in Fee, had Iſſue Robert by a firſt - 
Center, and Ralph. and Jane by his ſecond CUife; he cove. 
nanted. to. ſtand ſeiſed, &c. to the Uſe of his Heirs Males be- 
gotten on the Body of Jane, Reverſion to his own right Heirs; 
the Father died, the eldeſt Son entred, whoſe Title the Plain⸗ 
tiff had, and the Queſtion was, Whether any Uſe did ariſe to 
the ſecond Son ? 

Theee Judges againſt the Opinion of Juffice Twyſden held, 
That an Eſtate fo2 Life did ariſe to Mitford by Jmplication, 
becauſe a Limitation to the Þeirs of his Body carries the Uſe 
to himſelf, in whom his Heirs are all included, and the old 
Eſtate in Fee which was left in him is then qualified and turned 


into an Eſtate-tail. 


This was the Opinion of my Ld. Coke in Lane and Pannel's 
Caſe, where he ſaid,” It a Feoffment be made to the Uſe of the 
Heirs of the Body, &c. it fs an Eftate-tafl executed in him, be⸗ 
cauſe he hath an Eftate fo2 Life by Jmplication. 

'Tis not material to object, That an Uſe cannot ariſe in 
this Eaſe by Implication, becauſe the Pusband hath no Eſtate 


but in Right of his Mike; fo2 an Uſe may arfſe as well to a 


Stranger as to the Feoffo2, becauſe they both joined in the 
Deed as well as in the Fine: Beſides, he hath an Eſtate fo2 
his own Life as Tenant by the Courteſy, and whenever the 
Þusband hath an Eſtate in Right of his Wife, in Pleading 
it is always ſaid, That ſeifit. fuer. in dominico ſuo ut de 
feodo, &c. 

But if no Eſtate fo2 Life doth ariſe immediately by Implics- 
tion, then this may be good by May of a ſpꝛinging o2 contin- 
gent Uſe to the Heirs of the Dusband, and that till that Con- 
tingency ſhall happen by his Death, the Ale muſt ſtill remain 
in the Woman and her Heirs. 


Econtra, There muſt be a particular Eſtate found out to 
ſuppozt theſe Remainders, oꝛ otherwiſe they are vold, and the 
Eſtate is as it was befoze the Fine levyed, which operates 
fo2 the Benefit of her, who had the old Eſtate in her 


befo2e. 


27H. 8. 


Tf this had been a Conveyance at the Common Law, there 
could have been no Queſtfon made, becauſe the Freehold (if 
any) cannot be put in Abeyance; and it is plain it is in Abey- 
ance here, becauſe there can be no right Þeir-of William Horn 
whilſt he is living. | 

'Tis true, this is a Conveyance by May of Uſe, which be- 
foe the Statute was conſidered only as a Truſt : But * 

Y 
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by uniting the Poſſeſſion to thoſe Uſes, they are governed by; ——o_ 645- | 
the known Rules of the Common Law; koz an Uſe is an cc temp. F 
Eſtate, and muſt take Place either in Poſſeſſion oz in futuro, Talb. 6, 13, 

as it is limited; and therefoze where a Fine was levied to the , be. 

Uſe of B. fo2 Life, and afterwards to the Uſe of the Childꝛeen 

of C. procreatis, this Limitation ſhall extend to none of his 

Childꝛen bon afterward, becauſe no future Uſe was limited to 


them. 

Jn this Caſe an Uſe was intended to be raiſed in præſenti to 
the peirs of William Horn; now they could not take as Þeirs 
during his Life; therefoze there being no Perſon capable of 
taking it muſt be void. 

Ik it was deſigned to operate in futuro; then there muſt be a 
particular Eſtate ſomewhere to ſuppo2t the Remainder till the 
—— happens, which Eſtate muſt be either expꝛeſſed o2 

mplied. j 

'Tis plain that here was no particular Eſtate expꝛeſſed; ii 
then if it ſhould ariſe by Implication, it cannot be in the Hus⸗ [ 
_ becauſe there are no Mozds, which ſhew any ſuch 

ntent. 

But if an implied Eſtate fo: Life ſhould ariſe by Con- 
ſtrution of Law, it muſt be in the Mike, and then che 
dying befoze her Husband, that Eſtate was determined befo2e 
the Remainder to his Heirs could fake Place, and there- 
foe ſhall never ariſe; neither could any Eſtate remain in the 
Feoffees ; fo2 by one Bzanch of the Statute the Poſſeſſion 
is given to the Ceftui que uſe ; and by another Bꝛanch all 
the Right is taken out of the Feoffees, and given to the 
Ceſtui que uſe; ſo that nothing remains in them; and it 
would be a very abſurd Thing if it ſhould; fo2 if a Feoffment 
be to the Uſe of himſelf and his Heirs, till a third Perſon pay | 
1001. and then that he will be ſeiſed to the Uſe of that Per- C 
ſon and his peirs: Now if any Thing ſhould remain in the | 
Feoffees befoze the Payment of the 1ool. it muſt be a Fee- | 
ſimple, and then there would be two Fee-ſimples of the ſame | 
Land, to avoid which the Statute muſf be conſtrued to take | 
the whole. Eſtate out of them, and fir it upon the Land, 
which by Operation of the Statute ſhall give the Uſe to 
_ Perſon in his Turn accozding to the Limitation of the. Leon. 258. 

And therekoze it was agreed in Chudleigh's Caſe, That the i Rep. | 
Statute doth not transfer the Poſſeſſion to any Uſe, but | 
ſuch as is in Being; Becauſe it cannot be executed to a bare | | 
Poſſibility of an de, neither can it be limited againſt the | 
known Rules of the Common Law. Vid. 2 Roll. Abr. 796. 

Cro. Eliz. 321. 
2 Curia. 
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Id. moe. Curia. This is a future Uſe and no particular Eſtate tg 

—— — ſuppoꝛt it; and no ſuch Eſtate could ariſe until the Wife dien 

290,291. Without Jſſue; and ſo the Remainder is void. 

55+ +. . And afterwatd in Eaſter Term Judgment was given fo2 the 

338 Dekendant Speed accozdingly. 3 | 
That no Eftate ſhall ariſe by Implication to the Yuisband; 


ſuch a Thing was never thought on in a Deed, nd? in a Will 


but of Neceſlity. B54 
Caſes Adj, @There was a Writ of Erro2 bꝛought upon this Judgment 
2 in Parliament, but it was affirmed. 


Buckley verſus Collier. 


1 Salk. 114. ÞE Þusband and Mite bjought an Aﬀtoti on the Caſe 
fo2 Work done by the Wife during the Coverture, and the 

Cre. Elz os, Dueſtion was, whether they could join in this Attion ? 
9% In Treſpaſs they may join fo2 entring on the Land, & herbam 
ipſorum ibidem creſcen. aſportavit, &c. | | 
Cro.Car. 4344 So likewiſe where the Husband hath Land in the Right of 


ay my — his Mike, as a Jointure by a fozmer pusband, and ſhe is to 


26, 200, 341. Yave the Lops and Sh2zowds of the Trees growing thereon, 
342: and he who hath the Inheritance cuts them down; they 


224.42, May join in an Akon to recover Damages, becauſe it ſur: 
1031, 1032, vives to her after his Death. | 


1050, 1208, 

1209. Caſ. temp. W. 3. 207, 246, 346, 383. Caſ. temp. An. 177, 264. Caf. temp. Mac. 205, 
162, 164, 245, 246, 204, 64. "Pe. 1, 149, 205,207. 2 Wms. 496, 497. 3 Wms. 37, 38, 238, 
1 Barnes 293, 303. Stra. 229, 726, 977, 61, 1094, 1167, 1120, 1237, 1272, 120). 


But the Court was of Opinion, that in the p2incipal 
Caſe the Declaration was not good, becauſe the Aﬀ#ton was 
bꝛought fo2 a perſonal Thing which would not ſurvive, and 
in perſonal Aﬀions the Law fs clear that they cannot join. 
Cro. Eliz. 133. 


Cook werſus. Boſinger. 


Poſt Hu: IN Trover the Plaintiff declared, that he was poſſeſſed de 
276, ©38, ü bonis & catallis ſequen. ut de bonis & catallis ſuis propriis, vide- 
824, 1181, licet de uno ſcripto obligatorio & una warrantia, &c. 


1219, 1529, The Defendant pleaded in Abatement that the Bond and 


1410, 1450. 


Caf. temp. CUarrant were not Chattels ; and upon a Demurrer to this 


general Names. 
Jn 
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In Detinue the Thing itſelf muſt be ſpecially named, be⸗ 
cauſe it is to be recovered in ſpecic: The ſame Reaſon miy 
govern this Cale. 

But it was anſwered, that by a Gift of all his Goods and 
Chattels a Bond would paſs; and this was the Opinion of 
Fitzherbert in Dyer, and to his Opinion the Court now Dyer 5: b. 
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Rudd werſus Foſter. 


N Replevin fo2 taking of a Gelding, the Defendant juſtified $40 e. 2. 
by Uertue of the Statute of the Queen, fo2 Boney due 52": 
upon the Poor Tax. | 
The Parties being at Jſſue, it was tried at the Bar, and 14. Raym. 
the Queſtion was, whether the lll of Stratton was in the £4 12'3- | 
Pariſh of Biggleſwade in Bedfordſhire, oz not? Me 4 
The Pooꝛs Rate was admitted. | $04, 546, 1 
And the Evidence to pꝛove it to be in that Pariſh, was, that J. <=? 
there were but two Churchwardens and two Dverſeers of the : Mod. car. 
Pooz, and that arriages, Burials and Chaiſtnings, and all L. & Eq. | 7 
other Parochial Bites were done at Biggleſwade, and that the 52. G. — ö 
Inhabitants of the Gill of Stratton did contribute to the Re. 298. 11 
pairs of the Church of Biggleſwade. en 
On the other Side, to pꝛove that Stratton was a reputed 87 630, 56. 
Pariſh by it ſelf at the Time of the making of this Statute, 1114. 1004, 
this Evidence was given, viz. FOE. oh 0s 
In the Reign of Edward III. there was a publick Chapel 
there where the People went to hear Daſs, and that Divine ; 
Service was read in that Chapel at the Time of the making | 
of this Statute. | f 


Then it was p2oved that a Rate was made there in the Pear 
1654. and that fozmerly thep had diſtin Conſtables, and re- | 
paired their own Highways till the Pear 1634. and then the 1 
— — between them was ſettled by the Judges in their 11 

ircuit. | 

They would have this like the Caſe between the Pariſh of Cro. Car. | 
Tateridge and Hatfield, which was a ſpecial Gerdiſt upon 3% 
this Statute 2 The Plaintiff lived in Tateridge and had | 
no Lands in Hatfield, but had Lands where he lived; he - 
was rated to the Poo of Hattield, but becauſe at the Time 
of the making the Statute, 1 ateridge was a reputative Pa- 1 
riſh, and had diſtinſt Conſtables, Churchwardens and 
Overſeers of the Pooz, and made their own Rates | 
| Vor, IV. Sk | and | 
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and Aſſeſlments, which were levied by their own Officers; 
fo2 1 Reaſon that was held to be a diſtinft Pariſh from 
Hathe 

But Stratton was not ſo much as a Pariſh in Reputation 
at the Time of the making of the Ack, and ſo not like that 
Caſe; fo2 all that was p2oved, was that they had made Rates 
ſince the Statute, and had a Chapel befoze ; but making 
Rates will not make it a Pariſh without all other Parochtal 
Rights, and therefoze it was held to be a Vill in the Pariſh of 
Biggleſwade. 


Hoyle werſus Pitr. 


A yea of Murder. 
Serjeant Pemberton moved, That the Appellee having 


pleaded a Conviction of Manſlaughter at the Gaol-delfvery a 
Id. Raym. the Old Bailey, and that he was allowed his Clergy ; but not 
974.1861, ſhewing by what Authozity that Court was held, that therefoze 
&c. 1303. the Plea might be amended, it being bekoze Ifue joined 02 
Demurrer. 
But the Court doubted whether this could be done by Law; 
fo2 the Appellant could not amend, and therefoze there was no 
Reaſon why the Appellee ſhould have that Liberty. 
_ temp. In this Caſe i you amend, you make a new Roll; it is 
14. Ron not like other Caſes of Amendments where all is in Paper, 
968. and warranted by the Uſage of the Court, fo2 this is all upon 
the Plea-Roll. 
No Statute extends to Amendments of either Side in an 


Appeal, and it is not warranted by the Courſe of the Court. 


Rex & Regina verſus Hicks. 


Caf. temp. N Information was bꝛought againſt Marmaduke Hicks, and 
—  —_ it was laid in Middleſex in the Name of Sir Samuel 


3724323, Aſtry, fo2 Exerciſeing the Trade of a Grocer by the Space of 


872, _ thee Months, not having ſerved as an Appzentice fo2 ſeven 
Zr, Pears to that Trade, contra formam * Statuti, &c. 
Cal. temp. The Defendant did not live in Middleſex, no2 uſe the Trade 
v-3-223- there, but in another County. 
776. And upon a Demurrer, the Defendant had Judgment, 
becauſe this Inkozmation being grounded upon a Penal 


Law, it ought to be laid in the pzoper County where the 
I - Offence 


* 
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Offence was committed and not elſewhere by the erpzeſs Wows 
of the Statute of 21 Jacobi c. 4. 


'Tis true, an Action of Debt will lie upon the Statute of sia. zoz. 


5 Eliz. fn Middleſex, though the Offence was done in Cumber- 40. 


land, becauſe the Statute of King James did not intend to de⸗ 
pzive the Courts of Weſtminſter of ſuch Actions, but only of 
thoſe which might be bzought befoze Juſtices of Aſſize, oz of the 
Peace; now Jnfo2zmations may be bzought befoze them as 
well as in this Court; but Debt cannot. 


Bennet verſus Preſton. 


Ppeal of Murder, the Writ was concluded thus, viz. Et 
habeas ibi tunc hoc Breve. | 
The Count was, that the Deceaſed was at the Pariſh of 
Clapham in the Peace of the Ring ſuch a Day and Pear, and 
that ante meridiem ejuſdem diei ven. præd. Will us Preſton & 
quidem Daniel Scholy, &c. 
The firſt Erception was taken to the Writ becauſe of the 
Mozd tunc, which is never uſed in an oziginal TUrit. 
To which it was anſwered, That if that Wo2d had been left 
out, it might have been very well underſtood, fo2 habeas ibi hoc 
breve is well enough, and tunc fs but Surpluſage. 


In an Audita querela ft was ſet fozth, that the Plaintiff ; Leon. 33: 
captus fuit virtute brevis noſtri judicialis, which Mod fs not in , emp. 


the Regiſter, and therefoze it was held Surpluſage, and the 
rit good. 


(2.) The ſecond Objefion was made to the Count, viz. Ty 292. 
'Tis ſaid, that ante meridiem ejuſdem diei the Appellee came, 222 
&c. and doth not mention what Hour; now the Statute of 


2 requires the Certainty both of the Dap and Pour, 
in | 

The Anſwer was, that the Year and Day ſhall be accounted 
from the Day of his Death, and the Pour is not material; 
for if it had been circa horam octavam, it had been good. x 

(3.) Another Obje#ion was, That it is ſaid, ven. prædicti 
Willus Preſton & quidem Daniel Scholy, &c. which was inſcn- 
ſible and falſe Latin; fo2 to ſay prædicti when there was but 
one mentioned befoze muſt be naught, and cannot be Surplu- 
ſage in an Appeal; fo2 it the Mozd be wholly rejected, then 
non conſtat which of them killed the Perſon; and if it is not 
rejeted, then there is an Adjettve to a Subſtantive not named 
befoze, and quidem fo? quidam is falſe Latin; ſo that this 
Count is neither Senſe noz Gzammar. _ 

U 


Mac. 86, 87. 
3 Was. 433. 


ym. 


1273. 


—_ - 
_- 


” -» — * 
nn 


— — — — * 
92 

2 nn 
& - 


— > 
* A : 1220 coffooe r 
4 * S —— ow * 


— 
4. — . . 


— - + 
. = — — > —— a_— » F. S043" 3.2 0 'd —_. wy 
rere _ 
\ . 3 * - 4s 1 9 : ä 7 
i — yu As . 
. - - ” - . os 


gs 4 8222 a EIIED 
- 
— 
38 # 


— ; 
„ 


16 Mich. 4 W. & M. in B. K 1692. 


Ld. Raym. But it was anſwered, that falſe Latin will not vitiate In. 
Gt tems, © diitments, neither ſhall it be allowed to make vold Declara- 
Mac. 264, — — „ r- D - mo * an Oziginal Writ, but Gail 
255- 0 ny judicial Writ, Count o2 Pleading vitiou 

okep Err is the ſecond Reſolution in Osborn's Cites , _ 


in L. & Eq. 327, 377. 


Plow. Com. Tis true, in an Aflize the Crit was, that the Sheriff 
" "mh ſhould ſummon the Tenants quod ſint coram prefat. Juſticiariis 
10% 237, aud Weſtm, and no Juſtices were mentioned befoze, but the 
Crit was not abated fo2 this Omiſſion ; the Judgment was 
only ſtayed a little upon the firſt Opening of the Fault, 
— doth not appear that it was made void fo2 that 


DE 


D E 


Termino Sancti Hill. 


Anno 4 & 5 Gulielmi & Marie Regis 
& Reginæ, in Banco Regis, 1693. 


Weſterne verſus Creſwick. 


ÞE Plaintiff Weſterne had obtained a Judgment 
againſt the Defendant upon a Bond, and by Uir- 
tue thereof had levied Part of his Debt upon ſome 
of his Cattle and ſold them. 
This Judgment was afterwards ſet aſide, and now Ser⸗ 
jeant Tremaine moved, that ſince Reſtitution was awarded to 
the Defendant, that the Boney fo2 which the Cattle were 
actually ſold, might be bzought into Court fo2 the Benefit Ot temp. 
of the Defendant, who was then a Pyiſoner in the King's 3 
Bench. This being diſallowed, then he offered to pay the 553. 57, 
Defendant as much Boney as the Cattle were ſold fo2; but 633. 


than really they were wozth; and if the Defendant bzings 
his Aﬀfon of Treſpaſs, he will recover the full Ualue, and 
22 the Plaintiff muſt agree * him to pꝛevent ſuch 
an n. 


Patiſon verſus Milton. 


ö 'ÞE on ation was thus, Willielmus Patiſon queritur Caf. temp. 
de Willi mo Milton in Cuſtod. Mar. Mareſcal. &c. pro **: 195. 


eo videlt. qd, cum Willielmus Patiſon (inſtead of Milton) inde- Mac. 88. 
bitatus fuit Willielmo Patiſon, &c. Ld. Raym. 
Vor. IV. — After ““? 997» 


977» 1532, 
1587, Comyns 250, 376, 566, 580. 2 Barnes 11. Stra. 890. 


that was dented likewile, becauſe they might be ſold fo? leſs . Bre 2e. 
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12 — wag . 
. 


Latch 125. 
Noy 38. 

3 Co. 435, 
90 ＋ 


After a QUerdi# fo2 the Plaintiff, it was moved that it 
might be amended, fo2 it was a plain Miſtake of the Clerk 
to make the Plaintiffk to be indebted to himſelf: And the 
Court ozdered that it ſhould be amended accoꝛdingly without 
the Þelp of the Statute; as where an Action on the Caſe 
was bzought againft an Erecuto2 upon the P2omiſe of the 
Teftato2 who pleaded Non aſſumpfit, and ſaid nothing as to 
any Pꝛomiſe of the Teſtatoz, this was held to be good 
enough after Uerdit, 

Juitice Dolben ſaid, that quidam tamen Johnſon, &c. without 
naming his Chziſtian Name, was held good; fo2 as Juſtice 
Twiſden ſafd he would intend his Mame to be quidam. 

But a Declaration in the Common Pleas was (viz.) that 
the Plaintiff cognoviſſet ſe indebitatum fore to himſelf; and af- 
ter Qerdit fo2 the Plaintiff, this was moved, and (as it 
was affirmed at the Bar) he could never get Judgment in 
that Court. 


Rex & Regina verſus Tucker. 


Rro2 to reverſe an Attainder in High Treaſon committed 

in the Weſt of England. 
The Indit#ment was, that the Defendant and another, 
not having the Fear of God in their Þearts, no2 conſidering 
the Duty of their Allegiance, but being ſednced, &c. prodito- 


6. rie compaſſaverunt to kill their Supreme and natural Lord, and 


that they waged Mar proditorie againſt the King their Supream 
Right Natural and Undoubted Lord, &c. contra pacem, &c. Et 
contra formam Statut. &c. 

Upon this Jndi#ment they were arraigned, Et per Curiam 
allocat. what they had to ſap, &c. ſeparatim dicunr, &c. 

Then the Judgment was thus, ducantur, & uterque eorum 
ducatur uſque ad Goalam, &c. & abinde uſque ad locum execu- 
tionis trahantur, &c. & ſuper furcam ibidem per collum ſuſpen- 
dantur, &c. & interiora ſua extra ventres eorum & utriuſque eo- 
rum capiantur, ipſiſque viventibus comburantur, &c. Quodque cor- 
pora eorum & utriuſque eorum in quatuor partes dividantur, &c. 

This Cauſe depended many Terms befoze it received any 
Determination by reaſon of the many Exceptions which were 
made both to the Jnditment, and to the Judgment. 


And firſt as to the Judgment. 
(i.) Jt 


Hill 4&5 W. & NM. in B. K. 1693. 16; 


(I.) It was, that they ſhould be dzawn to the Place of 


Execution, and doth not ſay ſuper Hurdellum; and ſg is the Pleas of the 


Crown 183. 


Caſe in Staundford, and fn 1 H. 7. fol. 29. 


To which it was anſwered, That moft of the Pꝛecedents; tos. 210. 


are otherwiſe; tis left out in the third Inſtitutes, where the 
koꝛm of the Judgment is ſet down by my Lozd Coke, whoſe 
Authozity may he oppoſed to that of Juſtice Staundford. 

(2.) Jt was a Judgment againſt two Defendants, and 
tis ſaid per collum ſuſpendantur; and doth not ſay uterque eo- 
rum per collum ſuſpendatur; tis aiſo ſaid, that corpora corum 
in quatuor partes dividantur, without thele Wo2ds, viz. Et cor- 
pus utriaſque eorum, fo2 otherwiſe tis not Senſe, and it ſhall 
not be taken reddendo ſingula ſingulis. But this was an Er- 
ception only mentioned, and not inſiſted on. 


(3.) Quod ſecreta membra amputentur. This part of the Staund. 182. 
Judgment was left out. Jt was pronounced by my Lozd Paten 335: 


Bolton 38. 


Chancelloꝛ Finch in my Lozd Stafford's Caſe upon Debate with 
the Judges what Judgment muſt be given fo2 a Peer. 

But as tg that, it was ſaid it was omitted in almoſt all 
the Entries and ancient Reco2ds ; and that it was well com- 
pꝛehended in this Judgment by the Moꝛzd interiora, and that 
it _ not in any Judgment till the Judgments againſt the 
Reg1c1des, | 

(4.) Upon the Arraignment tis per Curiam allocat', &c. 
what they had to ſay, and doth not ſay, quilibet eorum ſe- 

tim allocat. 

This Objeckion was likewiſe thus anſwered, That the 
Defendants were indiXed fo2 a joint Offence, and having 
pleaded ſeverally, it ought now to be taken that they were 
ſeverally asked the Queſtton, which in its very Nature doth 
intend a ſeveral Demand. | 

But the chtefeſt and moſt material Exception was to the 
Indickment, and that it did not conclude contra Ligeantiæ 
ſux debitum. 

And as to that, thoſe who argued to ſuppozt it, ſaid, that 
ſome fozmal Parts were requiſite to an Jndit#ment; but if 
the Body of it contain what is eſſential and compzehenſibe of 
the Fact, tis ſufficient. 

Now here the Fat is ſufficiently ſet fo2th in the Body of 
the Inditment, there are ſeveral Acts of Treaſon charged in 
it, and 'tis laid thzoughout to be proditorie, which muſt be 
againſt his natural Allegiance, fo2 an Allen Enemp cannot 
be thus indied, 0 
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'Tis trut, the Law will not ſuffer Fas to be made out 
by any ſtrained Conſtrutfons of Mozds oz Inkerences; but 
that cannot be objeited here, becauſe tis ſaid, that he not 
weighing the Duty of his Allegiance, did levy War againſt 
his undoubted and true Lord contra formam Statuti, which are 
Wows enough to ſupply the Omiſſion ok the other, and ta 
make it plainly appear that it was againſt the Duty of his 
Allegiance. 

Chris was enfo2ced from ſome Authozities which had ſome 
Reſemblance of this Batter. | 
4 Rep. 41, As in an Jndi#ment foz Murder it was omitted that the 
42. Perſon flain was in pace Dei, fo2 it might be that he was in 
| the Fault; pet it was held good. 
2 Roll. Abr. So f02 a Riot, contra coronam was omitted in the Jndi#- 
= emp. Ment, yet it was not quaſhed, becauſe theſe and ſuch like 
W. 3.99, Moꝛzds are only in Aggravation of the Offence, and not of 
Fite-G. 63, abſolute Meceſſity to be uſed fn ſuch Pꝛoceedings. 
-- 4 "4 So likewiſe ex malitia ſua præcogitata was left out of an 
Dyer 68, 69. Indickment fo2 Murder, but 'twas not quaſhed fo2 that Rea- 
z Bui. 93- ſon, becauſe the Wozd murdravit in that Caſe, as well as 
1034, 8-o, proditorie in this, implies that one was done out of Malice, 
1104, 1163. and the other againſt his Allegiance. 

Beſides, this is an Jndi#ment grounded upon a Statute 
which doth not pꝛeſcribe any Fozm: And the Defendant be- 
ing found guilty, and Judgment againſt him, it ſhall be in⸗ 
tended, that what he did, was contra formam Statuti, and by 
Conſequence contrary to his Allegtance. 

But this was denied, becauſe the Offence in the Indick⸗ 
ment was Treaſon at the Common Law of which the 
Statute was only declaratozy, and therefoze the conclu- 
ding contra formam Statuti will not make it contra ligeantiæ de- 

tum. 

Then it was inſiſted, that there have been many Pꝛece⸗ 
dents without theſe Mozds, and inſtanced in Sir Henry 

Sid. 3538. Vane's Caſe, and in Cotton and Meſſenger's Caſe, and many 
mo2e, and pet the Jndi#ments were good; fo2 if thoſe 
Mods had been inſerted, it had been only a fozmal Con⸗ 
cluſion from the Pꝛemiſes in the JndiX#ment, and therefoze 
ſhall not vitiate it being omitted. | | 

Serjeant Pemberton contra. There was never yet any Caſe 
wherein this Point was conteſted and ſettled, 

The doing a Thing againſt his Allegiance, is the very 
Foundation of this Indictment, and yet it doth not appear 
that any Thing was done contrary to it. "Tis 


| 
| 
, 
- 
; 


'Tis true, this Indicment ſets fo2th, that the Defendants 
not conſidering the Duty of their Allegiance, did levy Mat 
contra naturalem ſuum Dominum : JNow this may be intended 
as — againſt the King in his Politick as in his natural 
Capacity. 

There is a Loyal as well as a Natural Allegiance, and 
therefoze ik an Alien Amy come hither and commits Treaſon, 
the Indifment muſt conclude, contra ligeantiæ ſuæ debitum ; 
but an Alien Enemy cannot be tried by the Common Law, 
but by ſpecial Commiſſion to the Conſtable oz Barſhal; and 
this was Perkin Warbeck's Caſe who was never under the 
King's P2otetion, and therefoze his Jndi#ment could not 
conclude contra ligeantiz debitum ; which ſhews that theſe are 
Wozs of Subſtance, and cannot be ſupplied by any Intend⸗ 
ment whatſoever; foz if tis Treaſon, it muſt be againſt Alle- 
glance, and ought to be ſo exp2eſſed in the Jndi#ment. 


This is agreeable to the Opinion of my Lo2d Hobert in Hob. 271. 
Courteen's Caſe, viz. That an Alien in Amity with us, and 7 Rer. 6. > 


living here, is under the Pꝛotedion of the. King, who is 
Dominus ſuus, tho not naturalis; and if ſuch an Allen com- 


mit Treaſon, the Jndi#ment muſt conclude contra debitam 


Alligeantiam. 


And if tis \o in the Cate of an Alien Amy, a fortiori It: Iat. 12g. 


ought to be ſo in that of a natural Subject. | 

The Concluſion of an Jnditment goes to all, and there- 
foze agreeable to this is the Reaſon of the Law in other 
Caſes, as in Felony, if contra pacem is left out, the Indick⸗ 
ment is never good, | : 

Do in Burglary, tho' there is ſufficient in the Indi#ment 
to imply the Fat done to be Burglary; yet if the Mozd Bur- 
glariter is left out, the Indiſtment is naught. 


To ſay furatus eſt equum will not imply Felonice, neither samt 96. 
will carnaliter cognovit ſupply the Mozd rapuit, fo2 theſe are 37 H. 8. <> 


Terms of Art adapted hy the Policy of the Law to particu- 
lar Offences, and cannot be ſupplied by Intendment. 

Befoze the Statute. of 37 H. 8. the Wozds vi & armis were 
ſo materfal in Jndi#ments, that many were reverſed where 
thoſe lows were omitted; and tho' they were only fozmal 
Mods, and not ſo material as theſe, yet they could not be 
left out without the Authozity of a Parliament. 

To ſay that murdravit will ſupply ex walitia ſua præcogitata, 
cannot be Law; and therefoze the Paint in Dyer is falſe. 

Laſtly, pere are no Mozds in this Indickment to ſupply 
the Defe# of theſe Wozds, contra ligeantiz ſuæ debitum ; the 

Vor. IV. U u Wow 
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Mod proditorie will not do it, becauſe a Man may be trea- 
cherous, and not a# any Thing againft his Allegiance, and 
as fo2 the Clauſe, -viz. contra naturalem ſuum Dominum, the 
Tnd{#ment had been good contra Regem only, without thoſe 
Wopds, ſo as the Concluſion had been contra Ligeantiz ſuz 
debitum ; therefoze thoſe Moꝛds cannot ſupply this Omiſſion, 
becauſe it would be very abſurd to ſay, what is neceſſary 
ſhall be ſupplied by that which is not. | 

Upon the whole Hatter it would be dangerous to admit 
Innovations in Indictments; and therefoze the uſual Fown 
being to conclude after this Manner, it muſt not be omitted, 
eſpecially conſidering the Reaſon of the Thing; fo2 Allegi- 
ance and Protection are Cozrelatives, and do mutuo ſe tolli & 


ponere. 


Curia. That fo2 Cant of Concluding the Indickment with 
theſe Mozds, contra Ligeantiz ſuz debitum, tis erroneous; 
and that ſuch an Omiſlion will make it ſo, tho' there are 
Wiows in the Body of the Jndi#ment, which tantamount, be- 
cauſe a Man may levy War, and not be guilty of the Of- 
fence as laid here; fo2 he map be an Alien Enemy; and that 
was the Reaſon in Calvin's Caſe why that Indickment was 
not concluded contra Ligeantiæ debitum. | 
* there are no Wozds in this Indickment to ſupply this 

miſſion. 

Fo2 debitum Ligeantiz ſuæ minime ponderans will not do it, 
becauſe a Man may not conſider the Duty of his Allegiance, 
and yet do nothing which is contrary to it. 

Then contra Dominum Regem ſupremum verum & naturalem 
Dominum ſuum, &c. will not help it, becauſe thoſe Mozds 
are not always efſential in an Jndi#ment, they ſignffy no 
moze than to ſhew that the Offender was bozn in England; 
they are Mozds ſuperabundant, and were added to Indick⸗ 
ments in latter Times; fo2 the old Map was to ſet fo2th 
the Offence to be contra Dominum Regem only; ſo that 
Wows which are not neceſſary in an Indſfment, ſhall never 
be conſtrued to ſupply the Omiſſion of thoſe which are abſo- 
lutely neceſſary. | 

The very Dffence of Treaſon is becauſe tis committed 
contra Ligeantiz debitum, the other Clos are but an Aggra⸗ 
vation of the Dffence, and the Dmiſſion of that Clauſe can 
be no mo2e ſupplied by the Adverb proditoric, than the Wow 
felonice could p contra pacem. | - 1 
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Jt would be very ſtrange if the Omiſſion of contra pacem 
in an Jnditment at the Common Law, and contra formam 
Statuti, fo2 an Offence committed againſt a particular Sta- 
tute, ſhould be Erroz, and yet an Omiſſtion of theſe TWows 
ſhould be none. f 


'Tis pꝛobable this may be a Reaſon fo2 the making of the 9 Elie. c. «. 


Statute of 29 Eliz. by which tis ena#ed, That no Recozd 
of Attainder of Treaſon ſhall be reverſed where the Party at- 
tainted is executed fo the ſame Offence. 

Foz befoze that Statute there were few Pꝛecedents which 
have theſe Mozds, and fince the Statute there are few o 
none beſides this wherein they are omitted. : 

'Tis true, there are ſeveral Indickments in the Reign of 
H. 8. againſt Offenders fo2 High Treaſon, which was made 
ſo by ſome new Statutes in thoſe Days; as denying his 
Supzemacy, &c. in which Jnditments theſe Mozds were 
omitted, but the Reaſon was becauſe they were new Trea- 
ſons created by particular As of Parliament, and tis pꝛo⸗ 
bable that the Pꝛoceedings in thoſe Caſes begat this Erroz. 

And fo2 theſe Reaſons fn Eaſter Term of 6 Willielmi & Caſes ag. 
Mariz the Judgment was reverſed, which Reverſal was af: '** 
terwards in Hilary Term 7 Willielmi affirmed in Parliament. 


Harcourt verſus Fox. 


y the Statute 37 H. 8. cap. 1. tis enaded, That none cc emp. 
hall be Cuſtos Rotulorum but ſuch who ſhall have a Bill W. 3. 42. 


ſigned by the King fo2 the ſame, which ſhall be. a Warrant — 


fo2 the Lozd Chancello2 oꝛ Keeper to put and continue him « Show. 426. 


in the Commiſion to de Cuſtos Rotulorum, until the Ring 16, e. 
ſhall appoint another; and by this Statute the Cuſtos hath cited. 
Power to appoint the Clerk of the Peace, who may execute L4. Raym. 
that Office by a Deputy to be appꝛobed by the Cuſtos. —_—— 
By the Statute 3 & 4 Ed. 6. cap. 1. The Lord Chancellor 
or Keeper ſhall appoint the Cuſtos Rotulorum in every County, 
&c. who map execute his Office by himſelf oz Deputy. 
By the Statute of 1 Willielmi & Mariz the Mothſnating 
and Appointing the Cuſtos Rotulorum, ſhall be as dirgF#ed by 
the Statute of 37 H. 8. and he is to appoint ann nomnate 
the Clerk of the Peace when bold, &c. who may execute it by 
bimlelk o: Deputy for © long Time only ds he ſhalt demean 
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It ſuch Clerk ſhall misdemean himſelf, &c. the Juſtices in 
their Quarter-Sefſions upon Complaint to them in Writing, 
and upon Examination and Pzoof, may ſuſpend oz diſcharge 
him; and the Cuſtos map appoint another reliding within the 
County ; and if the Cuſtos neglet oz refuſe ſo to do bekoze the 
next Seſſions after ſuch Refuſal, then the Juſtices may at 
their Seſſions appoint one. 

The Cultos ſhall not ſell the Office of Clerk of the Peace 
upon Penalty of both being diſabled to hold their reſpedive 
Offices, and fozfeiting double the Ualue of the Money ſo 
given and taken, to be recovered by him who will ſue = the 
ſame by Action of Debt, &c. to his own Uſe, and the Clerk 
of the Peace befoze he enters upon his Office is to make 
Oath in open Seſſions that he hath, noz will not pay any 
Monep, oz Reward koꝛ the ſame. 


The fozegoing Paragraphs are the Subſtance of the ſeve- 
AL ral Statutes relating to the Caſe following, viz. 


An Indebitatus aſſumpſit was bzought againſt the Defendant 
fo2 receiving 40s. Fees belonging to the Office of the Clerk 
of the Peace of Middleſex. 

Upon Non aſſumpſit pleaded the Jury found a ſpecial der- 

E. dit in which the afozeſald Statutes 37 H. 8. and 1 Willielmi, 
43 &c. were found. 
af Then they find that the Earl of Clare was Anno 1 Willi- 
bY elmi & Marie, conſtituted by the King and Queen to be Cu- 
| | ſtos Rotulorum foꝛ that County, and that the Office of Clerk 
14 of the Peace, being void the ſaid Earl did by a Uriting un- 
. der his Hand and Seal appoint the Plaintiff B2. Harcourt to 
Ki be Clerk for ſo long as he ſhould demean himſelf well, &c. and 
-4F that he was duly qualified, &c. 
is x They find that in Anno 3 Willielmi & Mariæ, the ſaid Cu: 
„ ſtos was removed from his «/ffice, and that William Earl of 
#5 Bedford by Letters Patents, &c. was made Cuſtos in his 
El Room, who by wziting under his Þand and Seal, did con- 
4 ſtitute the Defendant John Fox to be Clerk of the Peace of the 
| * County, during the Time the Earl ſhould enjoy the Office 
| and ſo as he well demean himſelf, &c. that he was 
5 wil duly qualified, and that he took upon him the Execu- 
= tion of the ſaid Office, and received the Fees, &c. 
by. _ The Queſtion upon this ſpecial Uerdit was, Whether the 
. Plaintiff _ Clerk of the Peace by. John Eaxl of Clare, — 
4% goo 
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good Title to hold that Office during Life, oz whether it was 
dependent upon the Cuſtos and determined by his Removal? 

And as to that it was conſidered how this Office ſtood at 
the Common Law befoze the making of thoſe Statutes of 
H. 8. and Ed. 6. and how it ſtands at this Time upon the 
new Af of this King. 


At the Common Law all Officers of Juſtice had Eftates in —— 


their reſpe#ive Offices during Life, and could not be re⸗ 
moved but fo: Hisdemeanozs: So was the Clerk of the 
Crown in B. R. and in Chancery; ſo are the Clerks in the 
Exchequer and the Filacers of the Common Pleas; and in this 
reſpeck, the Misdom and Policy of the Law was very great, 
becauſe when Men held their Offices for Life, it was an En- 
couragement to the faithful Execution of their Duties; it 
was then alſo they endeavoured to acquire Knowledge and 
Erperience in their Employments, having a durable and 


fired Eſtate therein, and not liable to be diſplaced at the 


Pleaſure of thoſe who put them in. 

Now tho' it cannot be ſaid chat the Clerk of the Peace is 
an Officer at the Common Law, pet he ſhall have an Eſtate 
fo2 Life in his Office, becauſe of the Unifownity between him 
and Officers of ſuperioꝛ Courts; fo2 his being nominated by 
the Cuſtos doth not make him dependent on that Officer any 
mo2e than the Clerk of Aſſize, who is appointed by a Judge, 
but hath an Eſtate fo2 Life, aud no Dependence upon that 
Judge who made him. 


. 147. 


Neither is the Clerk of the Peace a Clerk to the Cuſtos, '2 k 5. 
but to the Juſtices in their Seflions; be hath his Fees and 


Wages allotted out of the Fines and Amerciaments arifing 


in their Courts, he is incozpozated by a Statute; fo2 in a 2; Eli. 
Robbery the Pundzed Ghall be ſued in his Name: In 2 H. 7. . 13: 


fol. 1. he is called Attornatus Domini Regis; he joins Iſſue 
upon Traverſes; joins in Demurrers, and in many other 
Inſtances he is in the Court of Seffions as the Clerk of 
the Crown is in B. R. | 

Thus it ſtood befoze the making of the Statute of 37 H. 8. 
the Cuſtos at that Time being entirely at the Nomination of 
the Lozd Chancello2; but by that Law he is reſtratned ſub 
modo; that is, he ſhall ſtill make a Cuſtos, but not without 


2 Vill ſigned by the Ring, appointing the Perſan; and by 


this Statute the Clerk of the Peace was made dependent 
on the Cuſtos, who could grant that Office but only to con- 
tinue during the Time he was Cuſtos; ſa that when he was 
removed, the other was determined. 

But it was found by Experience to be very inconvenient, 
that upon every Death oz Removal of a Cuſtos, the Ring 
(ould be troubled by Petition to ſign a Bill, &c. therefo2e 

Vor. IV. X x by 
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II by the Statute of Ed. 6. the Cuſtos is reſtozed to his fozmer 
# Right, viz. to be appointed by the Lozd Chancelloz, as if 
1 that Ack had never been made; but it doth not mention the 
| | | Clerk of the Peace, ſo that he remained as befoze. | 

14 But then by the Statute of i W. & M. he is likewiſe re⸗ 
1 ſto2ed to his fozmer Right: Foz now the Statute of Ed. 6. 


is repealed, and the Cuſtos is to be as directed by the Sta- 
tute of H. 8. and ſo far tis a Reviver of that Law; but then 
it ſettles in what Banner he ſhall appoint a Clerk of the 
Peace, viz. Mot fo2 ſo long Time as he fhall continue Cu- 
ſtos; but fo2 ſo long Time ONLY as the Clerk by him named 
ſhall behave himſelf well in the Office; and ſo far 'tis intro- 
dufive of a new Law, oz rather reſtozing the Clerk of the 
Peace to that antient Right which he had to this Office du- 
ring his Life, befoze the making of any of theſe Statutes. 
Now it ſeems that the Parliament intended him an Eſtate 
fo2 Life; fo2 the Mozds, viz. So long as he ſhall behave him- 
ſelf well, do naturally impozt as much: Beſides, tis made 
1 unlawful to buy oz ſell this Office, and an Dath enjoined 
nh this Officer befoze he enters upon the Execution of it; the 
T Meaning of which muſt be, that when he is in he hath an 
1 Eſtate fo2 Life: Foz what Meed is there of ſo much Care 
wt ik he was to be removed at Pleaſure, oz had any Depen- 
#6 dence upon the Cuſtos. 
1 And as to that 'tis plain, that by the Frame and Pen⸗ 
it ning of this Ac he hath no Relation to oz Dependence upon 
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1 the Cuſtos, when once he is in his Office; fo2 his Misbeha⸗ 
bf; viour is not to be puniſhed by the Cuſtos, but by the Juſtices, 
1 who may ſuſpend 02 diſcharge him, which they could not do 


1 befo2e this Ac, fo2 it was then wholly in the Power of the 
Fu Cuſtos: Iþe is now to be reſident in the County, which was 
1 not enjoined befoze; he map make a Deputy without the Ap- 
#3 pꝛobation of the Cuſtos, which he could not by the Statute 
i of H. 8. ſo that now there is another ſozt of Power and Ju- 

A risditton over him which was not befoze. - 

. And as there is another Jurisdicion over him, ſo he 
#3 hath another Intereſt veſted in him by this new Law, 
i j which he had not by that Statute; fo2 as to the Appoint⸗ 

ik ment to this Office both theſe Aﬀs are penned alike, viz. 

1 it chall be by the Cuſtos; but then the Ack of H. 8. limits his 

Eſtate only, during the Continuance of the Cuſtos in his Office; 
"i and this new Af leaves out that Clauſe, and limits it for 
1 ſo long Time only as he ſhall demean himſelf well: So that 
5 both theſe Laws are in the Affirmative, and becauſe they both 
. concern the lame Dffice, and the latter is fntrodufive of ; 
= - 3 ne 
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new Law, therefoze that muſt be obſerved, and tis as ab- 
ſolute a Repeal of the kozmer, as if there had been negative 
Moꝛds fo2 that Purpoſe. | 

Laſtly, to ſhew that the Clerk of the Peace hath no Man ⸗ 
ner of Dependence upon the Cuſtos this new Statute p20- 
vides, That upon the Neglef oz Refuſal of the Cuſtos the 
greateſt Part of the Juſtices in their Seſſions ſhall appoint 
one: And if that be done as it may, then no Yan will ſay, 
that ſuch Clerk can depend upon the Cuſtos: And if his Of- 
fice ſhall continue during Life as it certainly will, what 
Reaſon can be ſhewn why one appointed by the Cuſtos ſhould 
not enjoy it in like Manner: | 


Econtra. Whatever the Common Law was in Relation to 
Offices and Officers, it can be nothing to this Purpoſe, foz 
this Caſe depends only as the Law now ſtands upon the 
Penning of theſe ſeveral Statutes. 
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Juſtices of Peace were made by the Statute of 2 Ed. 3. Ed. z. 
but that Office is not mentioned there, neither was there ©: 16. 


any ſuch Officer in the ſucceeding Reign of R. 2. 'Tis verp 
pꝛobable that the Cuſtos Himſelf was then the Clerk to the 
Juſtices, and afterwards when the Office of Cuſtos came to 
be honozary, a moze inferioz Perſon was appointed to be 
their Clerk, and from that Time this Officer was called 
Clerk of the Peace, but ſtill he was but as a Deputy o2 Ser- 
vant to the Cuſtos, and removable at his Pleaſure, as the 
Cuſtos Himſelf was at the Pleaſure of the Chancelloz. 

Afterwards ſome Chancellozs did enlarge their Power 
by undertaking to make a Cuſtos during Life, and he like⸗ 
wiſe did enlarge his Authozity by appointing a Clerk of 
the Peace to hold that Office during Life: Complaint was 
made of this Batter to the Parliament of H. 8. and then fn 
the 37th Pear of his Reign this Law was made, which 
gives the Clerk of the Peace no longer Title to his Dffice, 
but at Mill; it was to depend on the Cuſtos, who likewiſe 
was to continue in his Office but till the King ſhould ap- 
point another. 

Jt was not the Jgnozance oz Jncapacity of the Clerk, of 
which the Complaint was in thoſe Days; but only the Du- 
ration of his being an Officer; the Complaint was, That 
he had an Eſtate fo2 Life, which was to pervert the old In⸗ 
ſtitution, and therefoze he was made to depend merely on 
the Cuſtos. | | 
In Ed. 6. Reign, Part of the Statute of H. 8. was repeal- 
ed, but rhat Parliament did not meddle with the Clerk — 
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the Peace; he ſtill remained as befoze; ſo that what Altera- 
tion is made relating to him muſt be by this new Law, oz 
none at all. | 

It has been ſaid that this Law of 1 W. & M. veſts him 
with a new and moze durable Eſtate than he had befoze, viz. 
by enlarging it to continue for ſo long Time only as he ſhall 
demean himſelf well. 

But theſe Moꝛds cannot be conſtrued to enlarge his E⸗ 
ſtate; they are rather reſtrictive, and are only to erp2eſs 
what was implied bekoze: Foz tis a Condition which the 
Law anneres to all Officers, that they ſhall behave themſelves 
well in their reſpetive Offices, oꝛ otherwiſe tis a Fozfeiture, 

The Cuſtos is ſtill to be removed at Pleaſure: Now it 
would be very abſurd to ſay that the Perſon appointed by 
him to be Clerk of the Peace ſhould have a moze fired and 
continuing Eſtate than he himſelf; ſo that by Reaſon of the 
Incapacity of the Gzantoz he cannot have an Eſtate fo2 Life, 

. fo2 in Conſtruition of Szants there is always a great Re- 
gard to be had to the Eſtate and Power of the Gzantoz : As, 


Comyns 362. If a Tenant in Tail make a Leaſe fo2 Life, it ſhall be in⸗ 


Caſ. temp. 
185. 


tended fo2 the Life of Tenant in Tail; but if a Tenant in 
Fee maketh a Leaſe fo2 Life, it ſhall be fo2 the Life of the 
Leſſee; and the Reaſon is becauſe of the different Capacities 
of thoſe two Perſons; fo2 the one could make a Leaſe fo2 no 
longer than his own Life, and the other may make a Leaſe 
fo2 a longer Term, 

Ik there had been any ſeeming Contradi#ion between theſe 
two Acts, then certainly the laſt would have repealed the 
other; but here is no ſuch Thing: Foz by the Statute of 
H. 8. the Clerk of the Peace is to hold his Office no longer 
than the Cuſtos continues to be ſo; and by this new Law he is 
to enjoy it, for ſo long Time only as he ſhall demean himſelf 
well: Now there is no Contradiftion in the Limitation of 
the Eſtate by both theſe Laws; fo2 ſuppoſe it had been put 
all together in the ſame Act, viz. fo2 ſo long Time as the Cu- 
ſos ſhall continue, and ſo long only as he demeans himſelf 
well, this would have been very conſiſtent, 


Curia. As to the Beginning of this Officer we are much 
in the Dark, foz we can only make ſome p2obable Conjec- 
tures about it; and as to his Continuance in his Office, 
'tis not to be collected out of any of the Law-books befoze 
the Statute of 37 H. 8. 

'Tis plain, that it was not an Office Time tmmemozfal 
becauſe the Commiſſion of the Peace is not ſo. 

In 1 Ed. 3. Juſtices of the Peace were made, which at the 
Common Law were called Conſervators, and the firſt _— 

ning 
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ning of a Cuſtos was in the 34th Pear of that King, and — 
Reaſon why he was then appointed, and not befoze, was, 
becauſe the Juſtices could not then agree amongſt themſelves 
who ſhould: keep the Recozds; and 1 Application made to 
the King concerning this Matter, he (to prevent all Diſ⸗ 
putes) appointed a fit Perſon to keep them, and gave him 
the Cuſtody of the Recozds-in every - County; ſo that tho' 
legally they may be ſaid to be in the Cuſfody of the Juſtices 
of Peace, becauſe all Writs of Erro2 and Certiorari's ate di- 
or to them, yet they are atually in the Poſſeſſion of the 
Cultos. 


Keeper to nominate the Cuſtos Rotulorum; and then becauſe 
of the Neceflity of one to make Entries, and join Iſſues, 
the Cuſtos appointed a Clerk fo2 that Purpoſe, who is now 
called Clerk of the Peace; and this ſeems very agreeable to 


the Statute of W. 2. by which {t appears that ſuch Officers W. 2. cap. 


and Clerks who are to enter and enroll Pleas, were always 37 
1 by the Judge oz chief Miniſter of the ſame Court. 

Then as to the Caſe in Queſtion, viz. By the Statute of 
1 W. & M. the Cuſtos hath Power to appoint a Perſon to 
execute this Office by himſelf oz Deputy, for ſo long time 
ONLY as he ſhall demean himſelf well, &c. which Wo2ds do 
plainly impoꝛt an Eſtate for Life; and the Caſe. would have 
been the ſame if the Mozd ONLY had been left out; fo? if 
the Power is given to a Tenant fo2 Life to make a Leaſe 
fo2 21 Pears only, this would ſignify fo2z ſo many Pears 
abſolutely, 

Tf this Clauſe hath not a Conſtruftion to give him an 
Cſtate fo2 Life, it ſignifies nothing; fo2 if the Caſe is taken 
to be no otherwiſe than as it ſtood upon the Statute of 37 
H. 8. then this Clauſe is of no Aſe; but 'tis plain that the 
Mods in that Ack relating to this Matter are omitted in 
this new Law, viz. That he ſhall continue ſo long as the other 
is Cuſtos; and a better and moze fired Eſtate is given, viz. 
quamdiu ſe bene geſſerit, &c. 

The Statute of 1 W. & M. revives that of H. 8. as to 
the Nomination of a Cuſtos, but makes ſeveral. Alterations 
from it when it mentions the Clerk of the Peace, as has 
been well obſerved at the Bar; ſo that the Deſign of this 
later A# was to abzidge the Power of the Cuſtos, and en⸗ 
large the Eſtate of the Clerk, and ſo to ſettle him therein 
that he might go on cheerfully in his Buſineſs: Fo2 when 
places depend upon Contingencies, it occaſions Imbezilling 
Recodds and Neglect in Offices, and koz this Reaſon my Ld. 


Vor. IV. Y y Hobart 
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Hob. 133. Hobart was of Opinion, that the Chief Juſtice cannot 
theſe Dfflces which are in his Gift foz leſs Time 


ant 
than foz 


Therefoze the Clerk of the Peace being in this'Office by 

Uertue of this Act, for ſo long Time as he ſhall demean him. 
ſelf well; thoſe Tiozws tall be confirued moſt favourably to 

anſwer the Intent of the Law-makers, whoſe /Defegn was 
to have the Dffice well ſupplied by a- Pan ute and well 
Skilled in the Laws, which will be effeted when the Officer 
hath an Eſtate for Life; and fo2. theſe Reaſons Judgment 

was given in Trinity Term kollowing _ the Plaintiff, and 
afterwards affirmed in Parliament. 
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Anno 5 Gulielmi & Mariz Regis & 
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Hill verſus Galldp. 


ÞE Plaintiff bzought an Action on the-Cafe fo2'a 
| Diſturbance in a Common, and declared, That he 
was poſſeſſed of a Meſſuage and ſo many Acres ot 
Land with the Appurtenances in, &c. fo} a certain 
Term of Pears, pet to come and unexpired, and that per to- 
tum idem tempus habuiſſet & gaudere debuiſſet communiam paſ- 
turæ pro omnibus averiis levan. & cuban. &c. A 
Upon Not guilty pleaded, the Cauſe was at Jfſue, and 
the Plaintiff had a Uerdi#, and Serjeant Tremaine moved in 
Arreſt of Judgment, becauſe the Plaintiff had not ſhewn any car. temp. 
Title in himſelf, either by G2zant oz Pieſeription; Sed non W. 3. 242, 


allocatur. L 5 1 
Chief Juſtice. This might be a good Exception upon a L4. Raya. 
er, but tis cured by a Uerdi#. 168, 179, 


182, 284. 
392, 408, 864, 1134, 923, 1230. Caf. temp. An. 68. Caſ. temp. Mac. 229, 230, 145, 210, 
125 300, ON 343. 1 Mod. Caſ. in L. & Eq. 356, 380, 2408" Fitt-G. 174, 275. wy. 1011, 
1012. 8 | 
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Sands verſus Child. 
Trin. 4 Willielmi, Rot. 129 


z Lev. 351. L' Rroz of a Judgment in the Common Bench in an Ation 
on the Caſe bzought by the Plaintiff Sands, fo? p2oſecu- 
ting of him in the Admiralty contrary to an Ack of Parlia- 
ment; in which there was a ſpecial Uerdif found, and Judg: 
ment fo? the Plaintiff, and Damages to 1 500 1. 
13R. 2. The Caſe upon the Pleadings was, viz. The Declaration 
#p-5* [ets fozth the Statute of 13 R. 2. That the Admiralty and 
their Deputies ſhall not meddle with any Thing, but what is done 
2 H.4 upon the Sea, &c. then it recites the Statute of 2 H. 4. which 
ri takes Notice of the fozmer Act, and ozdains, That the Com- 
mon Law ſhall be put in Execution againſt Proſecutors, in the 
Admiralty by an Adion on the Caſe, and the Party grieved 
Id. Raym. ſhall recover double Damages, and the Proſecutor being at. 
— = taſnted, ſhall fozfeit 10 l. to the King. 
272, 446, That on the 13th Day of December 34 Car. 2. Mz. Sands 
578, 442 was going to the Maderas in the Ship called the Expectation 
893 9:6, laden with divers Goods to trade there, and being about to 
932, 982, (ail, the now Plaintiff Child did cauſe a Plaint to be levied 
— _ againſt him in the Admiralty-Court, and thereupon Pꝛoceſs 
1248, 128;, Did iſſue out of the ſaid Court to ſtop the ſaid Ship from a 
1453- Coyage to Jnfidels without the King's Licence, and the 
1 Ship was arreſted till Hz. Sands ſhould give Security that 
120, 307. he would not ſail into any Part of the Limits of the Eaſt- 
ns India Company, which he refuſed to do. 
W. 2 4% They find that King Charles II. did grant to the Gover- 
406, 134 N02 and Company of Eaſt-India, &c. a Patent, by which 
493, 409, they were incoꝛpozated, and had the whole Trade to the 


514, 526, Indies, pꝛohibiting all other Perſons to trade within their 


* ys Limits, and the Places in the ſaid Patent contained, upon 
ow Foxfeiture of Ship and Goods: That Pz. Sands had 
Caf. temp. P2epared this Ship to fall foz the Maderas, and from 
Mac. 7% thence to a certain Place in the Indies, within the Limits 
24, 163, of the Company, to trade with the Jnfidels, to pꝛevent 
&c. 131. Which, the Plaſntiff Child and others delivered a Petition 
ri. *9- to the King in Council (which was found in hæc verba) 
213, Kc. Paying that the Ship might be ſtayed till Security was 
Fiz G. 197, given not to trade within the Limits of the Company; 
832 60g, And thereupon an ©2der of Council was made, dire: 
761, 890, ing the Court of Admiralty to iſſue out Pꝛoceſs againſt the 
go”. Ship till Security ſhould be given to the laid Court that the 

ym. 489. 3 Ship 
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Ship ſhall not trade with Jnfidels within the Limits of the 
Charter, and that the Plaintiff Child, and Leech as Agent 
to the Company, did obtain a Marrant upon this Ozder 
againſt the Ship, by Fozce whereof ſhe was ſtopped. 
There was a Judgment fo2 the Plaintiff Sands in the C. B. 
and Damages in duplo to 15001. and a Writ of Erroꝛ now 
bzought, and the Erro2 aſligned was fn Point of the Judg- 
ment given, viz. Whether the Matter upon the whole Recon 
is ſufficient to charge the Defendant Child? And as to that 
the Argument was upon theſe two Points; 


(..) That what was done by him was lawful. 

(2.) That he hath not incurred the Penalty of the Sta- 
tute, — this was not a Proſecution within the Beaning 
thereof. | 

As to the firſt Point, it will not be denied, but that the 
King by his Pꝛerogat ive map ſtop the Ship of any Subjeſt, 
and ſhut up the Poꝛts of the Kingdom at his Pleaſure, eſpe⸗ 
cially where the ſafety of the Nation is concerned, viz. in 
Time of an imminent Danger; this is confirmed by daily Ex⸗ 
perience of Embargo's laid on outward-bound Ships. 

And as he may ſtop Ships, ſo he may reſtrain the Perſons 
of his Subjects from departing the Kingdom leſt they ſhould 


afliſt his Enemies; and fo2 this Purpoſe was the Mrit Ne Dyer 165. b. 
exeat regno framed : And after ſuch an expꝛeſs Pꝛohibition, 9 * 


'tis a Contempt of the King's Authozity to depart out of the 
Keatm, and finable by Law, bay 

Now to pꝛevent ſuch Departure of Ships the Method is, 
and always hath been, to fnfozm the Ring of the Matter by 
Petition, who thereupon uſually dire#s his Advocate 02 Pꝛoc⸗ 
to2 to require Caution that the Maſter ſhall not trade with 
Infidels, who are perpetui inimici, and thereupon P2oceſs-if- 
ſues out of the Admiralty, and the Ship is arreſted; and this 
is in Conkozmity to the Common Law of the Land, as may 


appear by the Writ de ſecuritate invenienda quod ſe non di- F. N. B. gs. 
vertat ad partes exteras ſine licentia Regis; and my Lo2d Coke Dyer 296. 4. 


hath affirmed that he had ſeen ſuch a 


icence in the Time of 
Edward III. 


(2.) This is not a P2oſecution intended by either of the 
afozeſaid Aﬀs which reſtrain the Jurisdiction of the Admiral; 
and this will appear, if ft be conſidered upon what Com- 
plaints and Petitions thoſe Laws were made. 


Vol. IV. — a -7 _ 
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2 Cro. 133. 


Foz the Statute of 13 R. 2. was made upon the Petition 
of ſeveral Lords of Franchiſes complaining that the Admirals 
and their Deputies had kept their Seſſions within their Li- 
berties, and (a had incroached upon their Rights. 

The other Statute of 15 R. 2. was made upon the like 
Complaint; but then alſo divers Cities and Burroughs peti⸗ 
tioned againſt the Incroachment of the Admirals, by holding 
Fleas of Contrats, Wrecks, Nulances, &c. and fo2 ſum- 
moning of People at great Charge and Expence to attend 
their Courts at London, and imp2iſoning them upon Refuſal. 

Now the Cauſe ko; which this Ship was ſtopped, was not 
fo2 doing any Thing prohibited by either of theſe Statutes, 
o2 fo2 any Thing contained in the Petition upon which the 
Ower was made; tis only that the People ſhould not trade 
with Jnfidels without the King's Licence, leſt they ſhould de⸗ 
cline from their Faith and Religion; ſo that it was not fo2 
doing any Thing, but only a Caution to pzevent a Thing 
from being done. 2 1 

Then as to the Statute of 2 H. 4. which gives an Action on 
the Caſe to the Party grieved by a Proſecution in the Admi⸗ 
ralty; the Meaning muſt be, when he is grieved by a vera- 
tious Suit bzought in their Court to abzidge the Power of 
the Courts at the Common Law, which was not done by the 
Defendant, becauſe the Court of Admiralty had a Jurisdic- 
tion over this Matter. 

Beſides, this laſt Statute which gives the Aﬀfon againſt 
the Proſecutor in the Admiralty, doth likewiſe give the King 
101. upon his Attainder : But this Pꝛoceeding being by ©2- 


der from the King himſelf in Council, it can never be in⸗ 


tended that he ſhall have any Fozfeiture fo2 a Pꝛoſecution 
made by his expꝛeſs DOiretion, which is a Reaſon why this is 
not ſuch a P2oſecution as is intended by the Ack. 

But really this was no Suit at all; fo2 there was nei⸗ 
ther Plaintiff o2 Defendant, oꝛ any Thing in Demand; here 
was no Libel on which to ground a Pꝛohibition, and ſo by 
Conſequence no Cauſe fo2 an Action againſt the Plaintiffs 
in Erroz, who were only Agents to the Eaſt India Company, 
ſo that ff an Aﬀon muſt be bzought, it ought not to be 
by Mz. Sands alone without His Partners, and it ought to 
be againſt the Company ; fo2 theſe Perſons only as their 
Agents petitioned the King in Council, and required Cau⸗ 
tion, &c. the King dire#ed the Hethod; lo that if this is a 


Godb. 385, Suit, and if tis a Pꝛoſecution, it was fo2 the Benefit of the 
+ Roll. Abr. Company, And the Action ought to be bzought againſt them, 


and it being upon a Penal Law ought not by Equity to be 
3 extended 


——_— 
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ertended to the Agents; fo2 they are not to be puniſhed by 
ſuch a Law, unleſs named; and therefoze in the Statute of 16 R. «. 
præmunire and other Statutes they are erpzeſly named, 


Econtra. (1.) The Stopping of this Ship was illegal. 

At the Common Law no Man is p2ohibited to travel out 
of the Realm, the Seas are open, and he might go whither Li. Rep. 27. 
he. would, without any Reſtraint upon his Perſan o2 Goods, 
whether he traded with Jnfidels o2 not; and this appears by 
the Statute of 26 H. 8. c. 10. which gave the King Power 
(during his Life) to reſtrain Trading beyond Sea, to parti: Ney 182. 
cular Places; which had been to little Purpoſe, if he could 
have done it by his Letters Patents without the Help of an 
At of Parliament; and the Common Law being reſto2ed by car. tens. 
the Expiration of that Ac, no Fo2ce 02 Reſtraint can now be Mac: 10 
put upon any Yan's Pꝛoperty without a Bzeach of the 

eace. | 
735 Inference can be made from Imbargo's, 02 from the 
Crit Ne exeat regno, to ertenuate what was done in this ⸗ an. 54 
Caſe; fo2 the one is never laid upon Ships but in Time of 
Gar; 'tis a Pꝛohibition of State by Advice of the Council, 
and not at the Pꝛoſecution of Parties, as this was, under 
the Pꝛetente of Crading to Jnfidels; fo2 both M2. Sands and 
his Ship's Crew might have gone to any Jnfidels, ſo that 
they would refrain from thoſe of the Company. 

Then as to the Writ Ne exeat regno, tis only granted, v. z Mee. 
and that very rarely too, upon particular Reaſons, and foz 327: 199: 
particular Purpoſes, to p2ohibit a ſingle Perſon from depart- , 230. 
ing the Kingdom, and not ſo many Men as were going this Sar wmp. 
Coyage to trade beyond the Seas. Ws $- $00 


(2.) The Defendant in this Acton might as well have im- 1 Wa, 263. 


pounded a Yan's Cattle till he give Security not to commit 3 W. 313, 
a Treſpaſs; he might as well have levied Honey befoze Judg: St (emp. 
ment, oz ſeized befoze a Trial oz Convition, which is very Talb. 196, 
like this Caſe, ſo that what he did cannot be lawful; and the 97 
finding of the Charter is not material, foz if by that they had 
any Power to ſtop the Ship, then there had been no need of 
petitioning the Council. | | 

Neither can it be doubted whether this is a Proſecution 
within the Weaning of the At, foz the Pzeferring of a 
Petition was intermeddling with a Thing not done upon 
the High Sea; there was an Advocate and Pꝛackoz; there 
was an Allegation and "Surmiſe of the Batter of Com- 
plaint, chen a Pꝛaper that the Court would make a De: 
tree againſt the Ship; then there was a Judgment and a 
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CUarrant upon it, which was executed; and can it be 
doubted, after all this, whether it was a Judicial Pꝛolecu⸗ 
tion 02 not? 
But a Proſecution it is, and that which is within the Bean: 
ing of the Statute; fo2 the Arreſting of the Ship infra corpus 
Comitatus, where the Admiral can have no Jurisdiktion, is 
ſuch a Proſecution as tis clearly againſt the Statute; fo; the 
Pꝛoperty of Goods, though confiſcated, ſhall not be tried by 
Hob. 212. him, but by the Common Law; and therefole Cornero a Spa- 
niard having committed ſeveral Crimes in Spain, by which he 
had incurred the Fozfeiture of his Goods, bꝛought them into 
England, and ſold them to Sir John Watts, againſt whom 
Don Alonſo de Velaſco libelled in the Admiralty, and p2aped an 
Attachment of the Goods in the Hands of Sir John; but a 
Pꝛohibition was granted. | | | 
'Tis a weak ©Objetion to ſay that this cannot be a Proſe- 
cution, becauſe there was no Defendant; foz the Pꝛoceedings 
in the Court of Admiralty are againſt the Ship, and the 
Owners uſually come in pro intereſſe ſuo; and 'tis yet a weaker 
Objetion that Mz. Sands is not a Party grieved, fo2 the Da- 
-— gt mages are diret, and not conſequential; the Taking of the 
Sus. 1140, Shlp out of his Poſſeſſion is the Cauſe of the Action; neither 
820. are all conſequential Damages rejeſted by the Law, but ſuch 
only which are far off, and ſuch of which there is no Cer: 
tainty whether they may happen 02 not. | 
Laſtly, Mz. Sands alone may bzing this Aﬀton, becauſe he 
had the Ship in his Poſſeſſion, and therefoze was the Piin⸗ 
cipal; and though the Pꝛoperty of the Goods was in ſeveral 
Wen, yet none had a Right to the Ship beſides himſelf: 'Tis 
true Merchants have a ſeveral Jntereſt in their Goods, and 
may therefoze have ſeveral Remedies, but the Maſter alone 
hath a Right to the Ship. | 
1&2P.&M. By the Statute of 1 & 2 of Philip and Mary the Penalty 
0. 82. of 51. is given where a Otſtreſs is taken, and d2iven above 
thzee Miles out of the Þundzed; if the Cattle of thzxe Men 
are diſtrained, and dꝛove out of the Hundzed, &c. each ol 

them ſhall have an Afton fo2 5 1. 
Dyer 159. b. The Caſe.of Dominſo Bylota doth ſomething reſemble this, 
viz. Two Men bought a Ship of him at Land, and ſued 
him upon the Contract in the Admiralty Court, and fo2 this 
Offence he bzought an Aﬀion againſt one alone, and it was 
held good; but that of Swanton and Willett there cited, is 
diretly to the Point, which was, vizz Two Men ſued 
in the Admiralty fo2 à Cauſe ariſing at Land, the King and 
once 
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one of the Perſons grieved bzought an Attion againſt one 
of the Pꝛolecutozs, without ſhewing the Death of his Com- 
panlon; and the Judgment was, that the Party grieved re- 


cuperet dampnum & quod Defend, pcenam 101. erga Regem per 1 Leon. 284. 


Statut. prædict. incurrat & capiatur, & quod Dominus Rex recu- 2 — 5 


verſus Defend” 10 l. & capiatur. Jn which Caſe both the 


- Cofts and Damages are doubled, 


But tis in no fo2t like the Cafe lately adjudged in the 


B. R. between * Boſon and Standford. which was this; an AC- * Mod. 321. 


tion was bought againſt the Defendant, fo2 that he and 


ſeven other Perſons were Pꝛopzietozs of a Ueſſel which uſed 


to carry Goods fo2 Hire, and that the Plaintiff's Goods were 
dampnifiev by the Negligence of the Defendant, who was 
one of the Pꝛopzietozs, againſt whom alone the Acton was 
bzought : There it was held, that though there was no atual 
Contra# between the Plaintiff and the Part-Owners, yet 
they all having an equal Benefit, and the G2ound of the Ac- 


— —„— 


tion ariſing upon a Truſt which ſuppoſes a Contract, the Ac- : Mos. Cat. 
tion ought not to be bzought againſt one, but all. in L. & Eq. 


But this Ackion ariſes upon a Treſpaſs, and not upon a —_— 


Contraf, in which one may ſue alone without joining of his — = 
as Loſs of Time, &c. As, if an Aﬀion of Battery ſhould be — 2 


Partners, and in which conſequential Damages may be given, 


bzought fo2 bzeaking of a Leg, tis not neceſſary to give in 8 473- 


Evidence that the Party carinot go, becauſe tis the Conſe- 577 Je. 
ages which were given 910, 146. 


quence of bꝛeaking; therefoze ſuch 
here, are of immediate Conſequence, and within the Statute, 


fo which the Party ought to be relieved, as well as ko: the 


Taking of the Ship. | | 
Then as to the Aﬀion being dzought againſt the Agents, 


impoſſible to ſue the Company ; fo2 it doth not appear that 
they were concerned in this Pzoſecution, oz that it was done 


by their Oder. And though they afed as Agents oz Attoz- 


nies, pet they muſt take Care to do what is lawful; and here 
even the Company it ſelf could not - juſtify this Proſecution, 
neither ſhall their Attozney o2 Agent. | | x 
Afterwards in Michaclmas Term the Judgment was 
But per Curiam, the Partners ought to have been joined with 
in this Ackion; which not being done, the De- 
fendant might have pleaded it in Abatemen 


Vor. IV. 


and not againſt the Company, tis well enough, becauſe tis 
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FHinks verſus Harris. 


Is endant married one Siſter, who died, and af; 
- 35. terwards he married the other, by whom he had Iſſue , 
> was p2olecuted in the Arch-Deacon's Court of Litchfield fo 
— na Marriage ; pending that Suit his ſecond like 
77 Rep. 44-b. alſo died, ſo that accozding to Kenn's Caſe, all Pjoſecution 
in the Eccleſiaſtical Court ought to ceaſe, fo2 after the Death 
ok either of the Parties befoze a Divozce, they cannot p2o- 
ory there to declare the Parriage void, and baſtardize the 
ue. 
But notwithſtanding that Authozity, Sentence was given 
in this Caſe declaring the Marriage to be vold; and upon a 
Wotion in B. R. fo2 a Prohibition, Cauſe was ſhewed why it 
ſhould not go, viz. becauſe this was an Offence of -Eccleſi- 
| 9 and that Court had the pꝛoper Jurisdic: 
on over 
Kenn's Caſe is, That no Pꝛoceedings ſhall be in o2der to a 
Divozce, where both Parties are dead; but here is one mY 
who may defend the Suit, 


| Fin. > 26%  Econtra. Thete is no Occaſion foz' a Divozce when the 


05, 26 Death of one of the Parties hath determined the Parrſage; 
— the Conſequence of this Pꝛoceeding is to battardize the 


Iſſue. 
14Rym.68. The Inceſt map (till be determinable in that Court, but 
Caf. emp- then the Bartiage muſt not be declared void, let the Party 
4. 8e“ be puniſhed if the Barrſage was inceſtuous, but quoad the 
Gilb.Eq Rep. Sentence of Divorce a Pꝛohlbition was deres. which was 
156, — < granted niſi. 


—_— — 


Dixon verſus Terry. 
Hill. 4 Rot. 848. 


12 Treſpaſs, Aﬀu and greg the Deferant leave a G- 
neral Releaſe of all Aﬀtows, 8c. from the Beginning of 
the Nozio uſque ad diem datiis'bf the ſaid Releale; and it-haps 
pened that the Battery was done upon that very in which 


oe ge. the Releaſe: was Dated, iu that it was held that this Atton 


was not diſcharged, fo? the Releaſe did not include that Day: 
LA. Rm. The Defendaiit ſhould have traverſed all, &c. actin ted 
235- 23% .e, Of the Date of the Releaſe. 
700 1306, Caf. temp. W. 3. 221, 491, 455, 460, 550. Cal. temp. Mac. 87. De 
2 


— __— 
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De la Baſtide we#ſus Reynell & Ur 


| [YON a Urit de 'bomine replegiando, the Sheritk re- cat temp. 
turned elon . — thereupon a Capias in Withernam iſſued;“ 3 
fozth ; then the Dekendants entred an Appearance with the Ha Raym. 
Philazer, and a Motlon was made foz'a Superfedeas to the 61g, 614, 
Withernam, and that they would plead Non ceperunt ; foz they — — 


are not to be concluded by the Return of the Sheriff, which 503, 987. 
was traverſable, 

This was oppoſed, unleſs they would give Ball to deliver - 
the Perſon in Caſe the Iſſue ſhould be found again them, 


Curia. There is no Difference between a common _Replevin 
and an Homine replegiando as to this Mattet, neither is there 
any other Return to this Writ than Elongavit, which is, that 
the Party cannot be found. 

M the Defendants had claimed any Pꝛoperty, then they 2 
are to gage deliverance; but that is not done, fo2 thep ſay they 3 web 
have not the Perſon, therefoze let them plead Non ceperunt, 428, 429, 
and put in Ball to appear de die in diem. 439, 431+ 
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Wharton Verſus Liſle. | 
Hill. 3 Rot. 56. 


Rover and Converſion fo2 taking of 20 Cart Loads of 11. N. 365: 

Flax, Oats and Wheat, &c. — 
Upon Not guflty pleaded, the Jury find as to the Outs 336. 

and Wheat, Not guflty; and as to the Flax the? find ſpect- ==> 32 

ally, viz. That the Plaintiff was Impꝛopziatoz of the Pariſh & £5 'Y 

Church of Thorp in the County of Eflex, and that all great W. 3. 2. | 

Tithes ariſing there have been uſually paid to him; that the | 

Defendant was Vicar there, and had all the ſmall Tithes in the Ke, | 

ſaid Pariſh; that in the Pear 1691. there were 650 Acres of 

arable Land ſown in the ſaſd Pariſh with all ſozts of Gain, 

whereof 20 Acres were ſown with Flax, that on the 5th of 

June 3 Willielmi the Lands being ſo ſown, and the Tithes ſet 


out, the Defendant carried them away, | Ei 
| | of Flax were 
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Serjeant Rotheram fo2 the Plaintiff, That theſe are great 
Tithes. At the Common Law there is no ſuch Perſon known 
as a Vicar, the Parſon had all the Tithes, and Vicaridges be. 
gan in the Reign of H. 3. by a Conſtitution of Pope Urban 
the Eighth, and afterwards the Vicars became Spiritual Per: 
1. El. f. & 5. ſons; and befoze the Statute of W. 2. a Quare Impedit would 
2 Roll. Rep. not lie fo2 diſturbing of a Patron to p2eſent to a Vicaridge; 
97- and till the Statute of 14 Ed. 3. a Vicar could not maintain 
a Juris utrum againſt the Patron. | 
len he is intitled to Tithes, it muff be by Indowment oz 
Preſcription; it cannot be by Indowment fn this Caſe, becauſe 
15 R. 2. e. 6. the Jury have not found it ſo: Beſides, Flax. was not ſown 
4H. 4. c. 1. in England at the Tfme when the firſt Statutes were made foz 
Indowing of Vicarages. | 
2 Wms. 52? Nether can this Vicar preſcribe to have theſe Tithes, becauſe 
LI. Rzym. the Parſon had them one Pear, and the Vicar fo2 7 Pears paſt, 
587. Now admitting that the Tithes of Flax are fn themſelves 
minutæ decimæ, yet when tis ſown in great Fields, and in 
large Muantities, it loſes that Quality, and ſavours of the 
Nature ok great Tithes. SFr | 


z Roll. Abr. Econtra. Flax ig ah Herb in its Nature, and ſo it was ad- 
13 judged in Noah Webb's Caſe. 

The Quantity of Land on which tis ſown, cannot alter 

the Nature of the Thing either to make it great oz ſmall 

Tithes; fo2 if a whole Field ſhould be ſown with Saffron, the 

Tithes thereof would be but minutæ decimæ, fo2 it grows in 

the Nature of an Þerb, and 'tis that which together with 


Co. Car. 28. Cuſtom and Uſage, and not by the pusbandzy of the Land, 


makes it ſinall Tithes. 

Dolben Juſtice. Jf CUheat is ſown in a Garden the Parſon 
comyne 633 ſhall have Tithes, and not the Ulcat; and if Flax is ſowed 
35-03%, de. in a Fleld, the Uicar ſhall have the Tithes, becauſe of the 
Nature of the Thing; quod fuit negatum per alios; fo2 Peaſe 
and Beans when ſown in a Garden, yield only (mall Tithes, 
but when in large Fields tis otherwiſe; and upon this Diffe- 
rence, viz. when a little Land, o2 great Part of a Pariſh is 
.fown with Things of this Nature, the Tithes from thence 
ariſing are either great o2 ſmall; and 'tis upon this Reaſon 
that Hops in Kent have altered the Quality of the Thing, be⸗ 
cauſe they are planted there in great Muantities. 


"Held char © . . Afterwards in Trinity Term Judgment was given fo2 the 


was the more 


reatonable Defendant by thꝛee Judges, abſente C. J. who was of Opl- 

Opinion, that nion, that the ſowing of Flax in large Fields, makes the 
ez or wall Tithes- thereof great Tithes. N 

be diſtinguiſhed by the Nature of Things, than by Quantity. I Chan. 21 July 1742. Smith verls 


at & al. 
25 Barkſdale 


„ 
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Barkſdale ver ſus Morgan. 
In the Common Pleas. 


12 Covenant a ſpecial Uerdi# was found in which the Caſe 
was as follows, viz. 

In Conſideration of 20 Guineas paid by the Plaintiff tothe 
Defendant on ſuch a Day, &c. he did covenant, &c. upon 
Payment of 5001. moe within one Month next following, upon 
Notice to transfer to him certain Shares in the Eaſt-India 
Company, and the Plaintiff did aver that he did tender the 
5001, within a Month, &c. 

The Defendant pleaded, that the Plaintiff did not tender 
the 5001. within a Month, to that befoze ſuch Tender 28 Days a. Raye. 
were paſt from the Day of the Date of the —— 

The Truth was, he did tender the 500 l. after the 28 Days, 
but within a Calendar Month, and it was ſo found by Mfg ; 
ſo that the Queſtion was, What hall be intended a Month 
within this Agreement? 

Thoſe who argued foz a Calendar Month, inſiſted, that the «3 H. 4. 0. 7. 
Statute of H. 4. gives the Juſtices Power within one Month 
next after a Riot committed, to enquire into the ſame, and 
that it hath been held they may make ſuch Enquiry after the 
28 Days; which ſhews that the Parliament intended a Calen- 
dar Month. Sid. 186. 

And as ſuch a Month was intended by them, ſo this Court , +, nano 
may judicially take Notice of ſuch a Month; and therekoze a r Leon. 242. 
Judgment being obtained in an fnferfo?2 Court, the Erro2 l. 
aligned was, that it was given at a Court held on the 16th 
Day of February, which was Sunday, and the Queſtion being, 

Whether this Matter ſhould be tried by a Jury, oz by the Al- 
manacks of the Pear? Jt was held ſuſſictent to 1 th it by 
the Almanacks ; and the Court was infozmed by them. 


Econtra, viz. The Wows in this Agreement, viz. to pay 
500]. within a Month next following, ſhall be accounted the 
next, oz neareſt Time to the Dap of the Agreement, which 
muſt be 28 Days. 
So it is in a Bond dated primo Mali, with a Condition « Ou 646: 
to pay Monep on. the x5th Dap of May next enſuing; theſe 
laſt Wows ſhall refer to the 1 5th Dap of the ſame Month, 
and. 18 Month it ſelf, which would be a Pear af- 
terwar and regularip a Month is accounted no M07E s Ind. 135. 
Vor. IV. B bb tha 4 hg 
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than 28 Days, unlels tis in a Quare Impedit, and there a few 
Days moze are allowed on purpoſe to ſave a Lapſe. 
'Tis likewiſe ſo in a Leaſe rendzfng Rent at the two moſt 
Dyer 142. 4. iſual Feaſts in the Pear, 02 within a Month after, and if it is 
behind by the Space of eight Weeks, then, &c. theſe eight 
Weeks ſhall be reckoned accozding to 28 Days. 


a” . * 
N 


* 


bd #4 — — ww 
hs = * . © 4 4 4. X44 4% 
—_———————_ . CLOSER YT 


Curia. In common Parlance the Month is taken to be 28 
Days in all Caſes but in a Quare Impedit, and therefoze it 
muſt be ſo many Days acco2ding to the common and known 
Acceptation of the Mozd; and to p2ove this ſome Caſes were 
Cro. El. 219. Offered, viz. Jf J pꝛomiſe to deliver an Jndenture befoze the 
End of Trinity Term next enſuing, and this Pꝛomiſe happens 
to be made on the 5th of June, the Term began two Days 
14. Raym. after, but the Eſſoin⸗day was two Days befoze the Pꝛomiſe 
23:, 124 made; now though that Day in Law is the firſt Day of the 
37% 993 Term, and fo the Delivery of the Indenture was not to be till 
Trinity Term a Pear afterwards, yet in common Speech the firſt 
Day of the Term is when the Judges ſit, and ſo the Deli⸗ 
1 very of the Indenture was adjudged to be made that very 

j 1 Trinity Term in which the Pꝛomiſe was made. 
And as Mozds and Phzaſes of Speech are to be expounded 
and conſtrued as they are generally underſtood, ſo it is likewiſe 
in particular Places; and therefoze if J covenant to convey to 
another an Acre of Land in Cornwall, the common Accepta- 
tion of the Mod Acre there amounts to as much as an hun- 
D2ed of other Counties; fo a Perch in Staffordſhire is as much 
as twenty Perches in ſome other Places, therefoze ſuch Moꝛds 
muſt be governed by the common and known Acceptation of 

the People. | 
Li. Rep. 19. By the Statute of 2 Ed. 6. the Suggeſtion on a Pꝛohibi⸗ 
Cro. El. 835. tion ought to be pꝛoved within ſix Months next after the 
Cn a Pꝛohibition granted, the Computation muſt be after the 
Law gz. =_ of 28 Days to the Month; and ſo it was held in this 

aſe. | 
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Smith werſus Kemp. 


— 


. Reſpaſs was bzought againſt the Defendant, who was 
the Owner of the Soil, quare vi & armis clauſum ipſius 

4 (the Plaintiff) fregit & intravit & liberam piſcariam piſcatus fuit, 

1 & piſoes retibus cepit, & c. y 

| There was a Uerdi# fo2 the Plaintiff and a Potion was 

" made in Aftreſt of Judgment, and theſe Exceptions taken. 

by 3 * | (.) That 
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(.) That an Aion of Treſpaſs, quare vi & armis, &c. would 
not lie againſt the Owner of the Soil. * | 
(2.) It doth not lie fo2 taking Fiſhes in Libera Piſcaria. 


Firſt, Jt was compared to a free Warren in the Soil of 
another, quare vi et armis in libera warrena ſua latibula ejuſdem 2 Rot. abs. 
warrenæ proſtravit will not lie: The p2oper Remedy is a ſpe: 350. 
cial Aﬀfon on the Cale foz the Wrong done, and ſo it ought j** © 55: 
to have been here. Ld. Raym. 
239, 240, 
(2.) To fiſh in libera piſcaria is the ſame Thing as to fiſh in 13; *7%s, 
Communi Piſcaria; and a Commoner cannot bzing an Action 399. 
of Treſpaſs fo2 any Treſpaſs done upon the Common, gr ov 
| 2 Vetn. 116, 


301, 356, 575. Caſ. temp. W. 3. 24, 104. 1 Mod. Caſ. in L. & Eq. 272, 275, 120. Gilb. Eq. Rep. 
184. 3 Wms. 257. Comyns 341, 578. Stra. 634, 777, 851. 


Curia. Jn 46 Ed. 3. the like Adion was bzought fo? fiſhing 46 Kd. 3. 11. 
in Libera Piſcaria; and it doth not appear by the Book but the * _ 
Afton was maintainable; but ff it is a Fault, it is cured by the —_ 
Cerdi#, and it ſhall now be intended that they were the Mac. zol. 


Plaintiff's own Fiſh. ag Fic G. 174, 


Bowden werſus Shaw. 


198 was indebted to the Plaintiff Bowden in 701. fo? 

which he was arreſted, and being in Cuſtody of Aſhby, 

a Serjeant of the Mace in London, was diſcharged at the 1 W. 
Inſtance of the Defendant Shaw, by giving a Bond to the 7; . 
ſaid Aſhby fo2 the Uſe of the Plaintiff : That Twytord ſhould 1459, 1212. 
either render himſelf, oz put in Bail at the Return of the Þ* ==? 
Writ, oz pay the Plaintiff 70l. which not being done, the Cat — 4 
Plaintiff now bzought an Afton of Debt againſt Shaw upon Mac. 53, 85, 
this Bond, 86, 139. 

The Defendant pleaded, That the Officer took the Bond 
colore officii, abſq; hoc, &c. That Twyford was at large at 
that Time; and upon a Demurrer it was ſaid, this was an 
immaterial Traverſe. 

But admitting it to be ſo, the Plaintiff ſhall take no 9d- 
vantage of it upon a general Demurrer ; he ought to have 
demurred eſpecially, and ſhewed it fo2 Cauſe. 

Then as to the Matter it was held, That the Officer ha⸗ 
bing taken ſuch a Bond to enlarge a Perſon without the 
Pꝛivity of the Plaintiff, who hav Power either to conſine | 
02 let him go, it is void; and tho" it be taken to his Uſe, — — Cro Elia. 190. 

within 


Comyns. 379. 


— — 


———— —— 
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within the Equity of the Statute; but it might be otherwiſe 
if the Bond had been made to the Plaintiff himſelf, 


Knight verſus Keech. 
Paſch. 3 Willielmi, Rot. 374. 


3 Lev. 319: 1 Caſe was, viz. There were mutual Pꝛomiſes and 
-— Agreements between the Plaintiff and Defendant, 
106, 12. Which were ſpecially ſet fo2th in the Declaration, in which the 
750, 1087, Plaintiff alledged generally, that the Defendant non performa- 
109% 114% vit agreamentum ſuum prædictum, without ſhewing a particular 
Caſ. temp. W. Breach. . 


3. 248, 327. 
Caf. temp. An. 133. Caf. temp. Mac. 142, 144, 149, 158, 159, 227. 1 Mod. Caf. in L. & Eg. 


231, 318. Comyns 89, 99, 228, 146. Stra. 227, 231. 


There was a Uerdi# and Judgment fo2 the Plaintiff in the 
Common Pleas, and now a (Urit of Erro2 bzought, and it was 
afligned fo Erro2 that the Bzeach was too general, which be⸗ 
ing Batter of Subſtance the Right of the Aﬀton could not be 
tried; and therefoze it is not within any of the Statutes of 

eofails; and to pꝛove this many Caſes were cited, which re ⸗ 
embled this, viz. That non performavit agreamentum could 
not be good without ſhewing wherein. 

Cro. El. 292. AS fn Conſideration that he would relinquiſh Bent due, a 
Pꝛomiſe was made to pay 30 l. And an Allegation in facto that 
he did relinquiſh the Rent, but becauſe he did not ſhew how, 
the Judgment was arreſted. 

Hob. 57. So where a Hozſe was bought fo2 a Piece of Gold in Hand, 
and 111. moze to be paid at the Death 02 Marriage of the 
Plaintiff, fo2 which he was to be bound with ſufficient Sure- 
ties; and thereupon the Defendant pꝛomiſed to deliver the 
Hole; the Plaintiff offered. to be bound, but becauſe he did 
not aver that he tendered a Bond ready ſealed, &c. that ſo it 
might appear that both he and his Sureties were bound fn a 
competent Sum, the Judgment was likewiſe arreſted, 

Many mo2e Inſtances may be given where the Plaintift muſt 
ſhew the pꝛeciſe Conſideration agreed on to be perfozmed: As 
ik a Pꝛomiſe ſhould be made, that in Caſe the Plaintiſt would 

2 Cro. 503- acquit a Yan of 100 l. due, the Defendant p2omſſed to pay the 
Money: Now tho' he alledged in facto that he did acquit him, 
tis not ſufficient without ſhewing how. | 

So a Pꝛomiſe to pay Money befoze the Plaintiff began 

 Hfs next Journey to London, and he alledged, that he began 
his Journey on ſuch a Day; but becauſe he did not aver that 
to be the next Journey after the Pꝛomiſe, nil capiat per billam. 


Econtra 
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Econtra. There is no Foun in the Regiſter p2eſcribed to 
an Atfon on the Caſe, koz if there is ſufficient Matter dif- 
cloſed in the Declaration, to which the Defendant ought to 


anſwer, tis well enough. "I 

This is a Negative, viz. Non performavit; and ſo not like 
thoſe Caſes of affirmative Pꝛomiſes o2 Covenants where the 
Bꝛeach muſt be averred: Beſides, in this Caſe the Plaintiff 
could not have a Uerdif, if the Non-perfo2mance ok the 


Agreement had not been fully p2oved. 


Goods were delivered to a Perſon, and the Defendant $1. 7e. 


pꝛomiſed that he would Warrant all the Boney that was ow- 
ing fo2 them; the Beach was fo2 Non-payment of the Mo- 
ney; and although ft was objefed it ſhould be koz not war⸗ 
ranting, ; it was held well enough. . 

L ikewiſe if a Pꝛomiſe is of 10001. to ſave another harmleſs 
from an Eſcape, the Bzeach aſſigned was fo2 not ſaving harm- 
leſs, which is the Giſt of the Action, without ſaying that he 
had not patd the 10001. Ko: 

At another Day the Judgment was affirmed upon theſe 
Authoaities following, viz. : 


In 3 H. 6.8. Debt was bzought upon a Leaſe, in which Dyer 297. b. 


the Defendant was bound to perfozm ſeveral Covenants, oz 
otherwiſe to fozfeit ſo much, &e. the Bzeach aſſigned was, 
That he had bꝛoke all the Covenants, and did not ſhew any 
particular Bꝛeach, which is a harder Caſe than this, and 
yet it was held good. FE 42S 

Tf Pꝛomiſes are erecuto2y on both ſides, Performance need 
not be averred, becauſe 'tis the Counter-promiſe and not the 


Perfounance that raiſes the Conſideration ; and therekoze x6. ss, 
where the Plaintiff pꝛomiſed to deliver a, Cow to the Defen- = 


dant, and he pzomiſed to pay him 50s. the Plaintiff need not d.. 


aver the Delivery of the Cow, becauſe without ſuch Aver- 
ment a Pꝛomiſe againſt a Pꝛomiſe made at one and the ſame 
Time is a ſufficient G20und fo2 an Aﬀion. | 


And fo2 a latter Authozity this Caſe was remembyed, Viz, 1d 380 


There was an Agreement between the Plaintiff and Defen- 
dant, That the Plaintiff ſhould pull down old alls, and 
build a Balt-houſe,- and that the Oefendant would pay him 


81. pro labore ſuo; The Plaintiff averred, that after the A. 


greement, paratus fuit & obtulit performare, &c. he had a Uer- 
dit, and this was held good enough after a Uerdif#, without 
averring Perkozmance of the Wozk. | 

And therefoze upon theſe Authozities, and fo2 that the 
Pꝛomiſes in this Caſe were mutual, the Bzeach was held 


to be well aſſigned, and thereupon Judgment was given fo: 


the Plaintiff. 
Vo... IV. STS The 


a. 


— — 
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The King and Queen, werſus Biſhop of London 


and Dr. Lancaſter. 
Middleſex f. Enricus Epiſcopus London & Willielmus Lancaſter ſacræ 
- Im- Theologiz Profeſſor ſummoniti fuer. ad reſpondend. Do- 


mino Regi & Dominz Reginz nunc de placito quod permittant 

ipſos Dominum Regem & Dominam Reginam præſentare ido- 

neam perſonam ad vicariam Eccleſiæ Sancti Martini in Campis 

quæ vacat & ad ſuam ſpectat donationem, &c. Et unde Johan- 

nes Somers Miles Attorn. dictorum Domini Regis & Dominæ 

Reginæ nunc Generalis qui pro eiſd. Domino Rege & Domina 

Regina ſequitur pro eiſdem Domino Rege & Domina Regina 

dicit quod quidam Humfredus nuper Epiſc. London fuit ſeiſit. de 

The late Bi- advocatione vicariæ Eccleſiæ paroch. Sancti Martini in Campis 

dere præd. ut de uno groſſo per ſe ut de feodo & jure in jure Epiſ- 

ar d cop. ſui prædict. Et fic inde ſeiſit. exiſten. ipſe prædict. nuper 

+ na Epiſcopus eo quod eadem vicaria fuit in Dioceſ. ſua London 
piſcopatur, 

eandem vicariam vacantem contulit Thomæ Lamplugh Sacrz 

and collated. Theologiæ profeſſori Clerico ſuo qui virtute Collationis illius in 

corporal. poſſeſſion. ejuſdem vicariæ poſit. fuit tempore pacis tem- 

pore Domini Caroli Secundi nuper Regis Angl. &c. eodemque 

Thoma vicar. vicariæ præd. ut prefertur exiſten. idem Thomas 

Lamplugh poſtea in Epiſcopum Epiſcopatus Exon. rite & cano- 

The Parſon nice creat. & conſecrat. fuit & vicaria præd. vacavit per promo- 

— a B- tionem dicti Thomæ Lamplugh ad præd. Epiſcopat. Exon. per 

N quod ad eundem nuper Regem Carolum Secundum ratione præ- 

rogativæ ſuæ Regiz Coronæ ſuæ Angliæ annex. idoneam perſo- 

nam ad vicariam præd. ſic vacantem pertinuit præſentare per quod 

The King præd. nuper Rex Carolus Secundus ratione prærogativæ ſuæ Re- 

ts by his giæ pred. ad vicariam pred. tunc fic vacantem præſentavit Wil- 

to another. lielmum Lloyd Sacrz Theologiæ profeſſorem Clericum ſuum qui 

ad candem præſentationem ipſius nuper Regis fuit admiſſus in- 

Who was in- ſtitut. & induct. in eadem tempore pacis tempore dicti nuper Re- 

ſtiruted = gis codemque Willielmo Lloyd vicario vicariz pred. ut præfer- 

tut exiſten. idem Willielmus Lloyd poſtea in Epiſcopum Epiſco- 

Which Par. pat. Aſaphen. rite & canonice creat. & conſecrat. fuit & vicaria 

ſon preſented præd. vacavit per promotionem pred. Willielmi Lloyd ad præd. 

—_— Epiſcopat. Aſaphen. per quod ad eundem nuper Regem Carolum 

a Biſhop. 2 Secundum 


„. 


„ 


„ 
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Secundum ratione prerogative ſuæ Regiæ Coronæ ſuæ Angliæ 

annex. idoneam perſonam ad vicariam præd. fic vacantem perti- 

nuit præſentare per quod præd. nuper Rex Carolus Secundus ra- 

tione prærogativæ ſuæ Regiæ præd. ad vicariam præd. ſic tunc 

vacantem præſentavit Thomam Tenniſon Sacræ Theologiæ pro- And the King 

feſſorem clericum ſuum qui ad eandem præſentationem ipſius nu- — 

per Regis fuit admiſſus inſtitut. & induct. in eadem tempore pa- 

cis tempore dicti nuper. Regis eodemque Thoma Tenniſon vica- — — 

rio vicariæ præd. ut præfertur exiſten. idem Thomas Tenniſon 2 : 

poſtea in Epgiſcopum Epiſcop. Lincoln. rite & canonice creat. & 

conſecrat. fuit & vicaria præd. vacavit per promotionem dicti 

Thomæ Tenniſon ad præd. Epiſcop. Lincoln. & adhuc vacans 

exiſtit per quod ad ipſos Dominum Regem & Dominam Regi- Which Par- 
0 R F ſon was after- 

nam nunc ratione prærogativæ ſuæ Regiæ prædictæ idoneam per- wards made 

ſonam ad vicariam pred. fic vacantem ad præſens pertinet præ- 2 Biſhop. 

ſentare & prædict. Henricus Epiſcopus London & Willielmus And che King 

Lancaſter ipſos Dominum Regem & Dominam Reginam nunc in- — — 

juſte impediunt ad damnum ipſorum Domini Regis & Dominæ tation. 

Reginæ nunc quingentarum librarum & hoc idem Attorn. dicto- 

rum Domini Regis & Dominæ Reginæ nunc Generalis qui &c. 

pro eiſdem Domino Rege & Domina Regina parat. eſt verifi- 


care &c. 


Et præd. Henricus Epiſcopus London & Willielmus Lancaſter Placitum. 
per Adam. Baynes Attorn. ſuum ven. & defend. vim & injur. &c. 
& petunt auditum brevis præd. & eis legitur in hæc verba ſcilicet The Defen- 
Gulielmus & Maria Dei Gratia Angl. Scotiæ Franciæ & Hiber- al = A 
niæ Rex & Regina fidei defenſor. &c. vic. Middleſex ſalut. Præ- Writ. 
cipe Henrico Epiſc. London & Willielmo Lancaſter Sacræ Theo- 
logiæ Profeſſori quod juſte & ſine dilatione permittant nos præ- 
ſentare idoneam perſonam ad vicariam Eceleſiæ Sancti Martini 
in Campis quæ vacat & ad noſtram ſpectat donationem & unde 
præd. Epiſcopus & Willielmus nos injuſte impediunt ut dicitur 
& niſi fecerint ſum” per bonos ſum. pred. Epiſcopum & Wil- 
lielmum quod ſint coram nobis a die Sancti Michaelis in tres 
ſeptimanas ubicunque tunc fuerimus in Angl. oſtenſ. quare 
non fecerint & habeas ibi ſum & hoc hreve Teſte nobis ipſis 
apud Weſtm. 26 die Septembris Anno Regni noſtri quarto Cæſar 
Quo lecto & audito iidem Epiſcopus & Willielmus petunt judi- And plead 3 
cium de brevi & narratione præd. quia dicunt quod inter breve Variance be- 
& narration, præd. materialis habetur variatio in hoc videlicet writ and 

5 quod Count. 


. 2 
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lege ad pla- 


Juncbis in 
MAboration, 


quod ubi per breve pred. prædicti Dominus Rex & Domina Re- 
gina intitulant ſe ad donationem pred. vicariæ Eceleſiæ Sancti 
Martini in Campis pleno jure tamen per narration. præd. iidem 
Dominus Rex & Domina Regina intitulant ſe ad donationem ejuſ- 
dem vicariz ratione prærogativæ ſuæ Regiæ Coronæ ſuæ Angliz 
unde pro variatione præd. inter breve & narration. pred. iidem 
Epiſcopus & Willielmus petunt judicium de brevi & narration. 
præd. & quod breve ill caſſetur, &c. 


Et præd. Attorn. dictorum Domini Regis & Dominæ Reginæ 
nunc General. qui pro eiſdem Domino Rege & Domina Regina 
nunc ſequitur pro eiſdem Domino Rege & Domina Regina dicit 
quod præd. placitum præd. Henrici Epiſcopi London & Willielmi 
Lancaſter in caſſatione brevis præd. ſuperius placitat. materiaque 
in eodem content. minus ſufficien. in lege exiſtunt ad breve pred. 
caſſand. quodque ipſe idem Attorn. general. &c. pro eiſdem Do- 
mino Rege & Domina Regina ad placitum illud modo & forma 
præd. placitat. neceſſe non habet nec per legem terræ tenetur re- 
ſpondere & hoc idem Attorn. General. &c. pro eiſdem Domino 
Rege & Domina Regina parat. eſt veriſicare unde pro defectu 
ſufficien. reſponſ. ipſorum Epiſcopi & Willielmi in hac parte idem 
Attorn. Generalis &c. pro eiſdem Domino Rege & Domina Re- 
gina pet. judicium & quod breve præd. bonum adjudicetur & breve 
Epiſcopo &c. 


Et præd. Henricus Epiſcopus London & Willielmus Lancaſter 
dicunt quod pred. placitum ipſorum Henrici Epiſcopi London & 
Willielmi Lancaſter in caſſation. brevis præd. ſuperius placitat. 
materiaque in eodem content. bonum & ſufficien, in lege exiſtunt 
ad breve præd. caſſand. unde ex quo præd. Attorn. dict. Domini 
Regis & Dominæ Reginæ nunc General. ad placitum illud non 
reſpond. nec ill. aliqualiter dedic. iidem Henricus Epiſcopus Lon- 
don & Willielmus Lancaſter (ut prius) petunt judicium de brevi 
& narration. prædict. & quod breve illud caſſetur &c. ſed quia 
Curia dictorum Domini Regis & Dominæ Reginæ nunc hic de 
judicio ſuo de & ſuper præmiſſis reddend. nondum adviſatur dies 
inde dat. eſt tam præfat. Attorn. General. &c. quam præfat. Hen- 
rico Epiſcopo London & Willielmo Lancaſter coram Domino 
Rege & Domina Regina uſque a die Paſchæ in quinque ſeptima- 
nas ubicunque &c. de judicio ſuo de & ſuper præmiſſis ill. au- 


diend. eo quod Curia dictorum Domini Regis & Dominæ Reginæ 


3 nunc 


— 
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nunc hic inde nondum &c. ad quem diem coram Domino Rege 

& Domina Regina apud Weſtm. ven, tam Edwardus Ward Ar. 

modo Attorn. Domini Regis & Dominæ Reginæ nunc general. 

qui pro eiſdem Domino Rege & Domina Regina in hac parte 
ſequirur in propria perſona ſua quam predict, Henricus Epiſcopus 
London & Willielmus Lancaſter per Attorn. ſuum pred. Super 

quo viſis & per Curiam dict. Domini Regis & Dominæ Reginæ 

nunc hic plenius intellectis omnibus & ſingulis præmiſſis matura- 

que deliberatione inde habita pro eo quod videtur Curiæ dict. 
Domini Regis & Dominæ Reginæ nunc hic quod pred. placit. 
præd. Henrici Epiſcopi London. & Willielmi Lancaſter in caſſa- 

tion. brevis præd. ſuperius placitat. materiaque in eodem Content. 

minus ſufficien. in lege exiſtunt ad breve prædict. caſſand. conſide- 

ratum eſt quod prædict. Henricus Epiſcopus London & Williel- nj 
mus Lancaſter ad breve prædict. reſpond. &c. ſuper quo præ- = 5 
dict. Henricus Epiſcopus London. & Willielmus Lancaſter per 
prædict. Adam Baynes Attorn, ſuum ven. & defend. vim & injur. Eich me- 
quando &c. & dicunt quod prædict. Dominus Rex & Domina —— 
Regina actionem ſuam præd. inde verſus eos habere ſeu manute- 

nere non debent quia idem Epiſcopus dicit quod narratio præd. 
materiaque in eadem content. minus ſufficien. in lege exiſtunt ad 

ipſos Dominum Regem & Dominam Reginam ad actionem ſuam 

præd. inde verſus ipſum Epiſcopum habend. manutenend. quod- 

que ipſe ad narrationem pred. necefle non habet nec per legem 

terræ tenetur aliquo modo reſpondere & hoc parat. eſt verificare 

unde pro defectu ſufficien. narrationis in hac parte idem Henricus 
Epiſcopus London. petit judicium & quod præd. Dominus Rex & 
Domina Regina ab actione ſua præd. verſus ipſum Epiſcopum ha- 

bend. præcludantur &c. 


Et præd. Willielmus Lancaſter dicit quod ipſe eſt vicarius vi- Paar De- 
cariæ Sancti Martini in Campis ex collatione præd. Henrici Epiſ- 1— 
copi London. quodque dict. Dominus Rex & Domina Regina 
action. ſuam præd. inde verſus eum habere non debent quia dicit 
quod bene & verum eſt quod præd. Humfredus nuper Epiſcopus Conſeſs the 
London. in narratione præd. nominat. fuit ſeiſit. de advocatione — 
vicariæ Eccleſiæ Parochialis Sancti Martini in Campis præd. ut n 
de uno groſſo per ſe ut de feodo & jure in jure Epiſcopat. ſui pred. 

& {ic inde ſeiſit. exiſten. ipſe pred. nuper Epiſcopus eo quod ea- 

dem vicaria fuit in Diœceſi ſua London. eandem vicariam vacan. And the Col- 

contulit Thomæ Lamplugh Sacræ Theologiz profeſſor. Clerico hon. 
Vol. IV. Ddd ſuo 
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And the ma- 
king of the 
P col- 
lated a Bi- 

ſhop. 


And the 
Pre- 
ſentation of 
the others 
with their 


Inſtitution 
and Induc- 


— — 
the Statute of 
25 H. 8. 


The Bi 
rite 1 
Fleeu:. 


ſuo qui virtute collationis illius in corporal. poſſeſſion. ejuſdem 
vicariz poſit. fuit tempore pacis tempore Domini Caroli Secundi 
nuper Regis Angliæ &c, eodemque Thoma vicar. Vicariz pred, 
ut præfertur exiſten. idem Thomas Lamplugh poſtea in Epiſcopum 
Epiſcopat. Exon. rite. & canonice creat. & conſecrat. fuit & vi- 
caria pred. vacavit per promotionem dicti Thomæ Lamplugh ad 
præd. Epiſcopatum Exon. quodque præd. nuper Rex Carolus Se- 
cundus ad vicariam præd. tunc fic vacan. præſentavit Willielmum 
Lloyd Sacræ Theologiæ profeſſorem Clericum ſuum qui ad ean- 
dem præſentationem ipſius nuper Regis fuit admiſſus inſtitut. & in- 
ductus in eandem tempore pacis tempore dicti nuper Regis eodem- 
que Willielmo Lloyd vicar. vicariæ prædict. ut præfertur exiſten. 
idem Willielmus Lloyd poſtea in Epiſcopum Epiſcopat. Aſaphen. 
rite & cationice creat. & conſecrat. fuit & vicaria predic. vaca- 
vit per promotionem pred. Willielmi Lloyd ad præd. Epiſcopat. 
Aſaphen. quodque præd. nuper Rex Carolus Secundus ad vica- 
riam præd. fic tunc vacan. præſentavit Thomam Tenniſon Sacræ 
Theologiæ profeſſorem Clericum ſuum qui ad eandem præſenta- 
tionem ipſius nuper Regis fuit admilſus inſtitut. & inductus in ean- 
dem tempore pacis tempore dicti nuper Regis Caroli Secundi 
modo & forma prout per narration. præd. ſuperius ſupponitur Sed 
idem Willielmus ulterius dicit quod per quendam actum in Par- 
liamento Domini Henrici nuper Regis Angliæ octavi apud Weſtm. 
præd. 15 die Januarii Anno Regni ſui 25. tent. edit. inter alia 
inactitat. fuit authoritate ejuſdem Parliamenti quod neque dictus 
nuper Rex hæredes neque Succeſſores ſui Reges hujus Regni nec 
aliquis ſubditus (pere recite the Statute of 25 H. 8. cap. 21. 
from the 3d to the 7th Paragraph) prout per eundem actum 
inter alia plenius apparet Et idem Willielmus ulterius dicit quod 
poſt confectionem Actus pred. & diu ante impetration. brevis Ori- 
ginalis præd. predict. Henr, modo Def. rite & canonice creat. & 
conſecrat. fuit in Epiſcopum Epiſcopat. London. ſcilicet apud 
Weſtm. prædict. quodque poſtea & ante impetration. ejuſdem 
brevis ſcilicet 20 die Decembris Anno Domini 1691. præd. Tho- 
mas Tenniſon rite & debito modo electus fuit in Epiſcopum Epiſ- 
copat. Lincoln videlicet apud Weſtm. prædict. quodque Johannes 
providentia divina Cantuar. Archiepiſcopus totius Angliz primas 


& metropolitan, poſt edition. actus prædict. & ante impetration. 
brevis prædict. ſcilicet 22 die Decembris Anno Domini ultimo 
ſupradicto poſt debitam examinationem per Archiepiſcopum hic - 

2 cauſis 
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cauſi & qualitatibus pred. Epiſcopi Elect per quaſdam literas / A Dilpenta- 
ſuas diſpenſation. ſcript. ſecundum formam præd. ſtatuti ſupra re- tion by 


citat. edit. ſub nomine ipſius Archiepiſcopi confect ac ſigillo ipſius 
Archiepiſcopi ſigillat. ac in Curia Cancellariæ dictorum Regis & 
Reginæ nunc apud Weſtm' przd' debito modo irrotulat' ac eidem 
Thomæ Tenniſon Sacræ Theologiæ doctori & Epiſcopo Lincoln. 
elect' direct recitan per eaſdem literas diſpenſation* quod ex parte The os 


dict Epiſcopi Lincoln' elect dict Archiepiſcopo ſignificat fuit forth. 


quod Epiſcopat. Lincoln præd' fructus redditus & proventus adeo 
tenues & exiles & diminut' fuer ut dignitati ſuæ Epiſcopal' iſtis 
præſertim temporibus nullo modo ſufficerunt unde dictus Epiſco- 
pus Lincoln ele&' dicto Archiepiſcopo humiliter ſupplicari feciſſet 
quatenus ei de opportuno aliquo ſublevamine in præmiſſis provi- 
deri dict Archiepiſc de gratia ſua ſpeciali dignaretur petitioni 
præd' obſecundare volens cum pred. Thoma Tenniſon Epiſcopo 
Lincoln' ele&* ( juxta voluntatem Sereniſſimi Domini noſtri Regis 
Gulielmi dicto Archiepiſcopo in hac parte ſignificat) ut una cum 
Epiſcopat. Lincoln vicariam perpetuam Eccleſiæ paroch ſancti 
Martini in Campis & Rectoriam Eccleſiæ parochialis Sancti Ja- 
cobi Weſtm' in Com. Middleſex & Dioceſ. London quas tunc 
dictus Epiſcopus Lincoln' elect. poſſidebat uſque primum diem 
menſis Julii tunc prox a dat. præd. literarum diſpenſation, reti- 
nere gaudere habere & in commendam tenere in tam amplis mo- 


do & forma quibus ante tunc uſque tempus confection literarum Te bold i 
diſpenſation przd' dictus Epiſcopus Lincoln. electus retinebat — 


& poſſidebat corumque fructus proventus aliaque proficua in- 
de provenientia in ejus proprios uſus & utilitates convertere ap- 
plicare & de eiſdem diſponere dictus Epiſcopus Lincoln. ele. 
libere & licite valeret & poſſet etiamſi in dictis vicaria & Rectoria 
præd. non reſideret nec ullam moram ibidem traxit legitimam 
dicto Thomæ Tenniſon Sacræ Theologiæ doctori Epiſcopo Lin- 
coln. elect. facultatem & Authoritat. dedit & conceſſit (quantum 
in dicto Archiepiſcopo fuit & jura Regni patiebantur) & tenore 
dictarum literarum diſpenſation. gratioſe diſpenſavit canonicis in- 


ſtitutis quibuſcunque in contrarium non obſtan' Proviſo ſem- re 
per quod vicaria perpetua Eocleſiæ parochialis ſancti Mar- 


tini in Camp. & Rectoria Eccleſiæ paroch. Sancti Jacobi 
Weſtm. præd. debit. non fraudarentur obſequiis & animarum 
curæ in eiſdem nullatenus negligerentur ſed eorundem con- 


grue ſupportentur onera debita & conſueta Proviſo etiam 


ſemper 


196 Paſch.5 W. & NM. in B. R 1693. 


— — 


— — 


ſemper quod dict. literæ diſpenſation. eidem Epiſcopo Lincoln. 
elect. non proficerent niſi per literas patentes regiarum majeſtatum 


| b | | forent confirmat. prout per eaſdem literas diſpenſation. plene li- 
i | quet Et idem Willielmus ulterius dicit quod Dominus Rex & 
"YN The King's Domina Regina nunc poſtea ſcilicet 23 die Decembris Anno 


Uo . — amy Regni ſui tertio apud Weſtm. præd. per literas ſuas Patentes ſub 


1 — Magno ſigillo ſuo Angliæ ſigillat. geren. dat. eiſdem die & Anno 
23 tents. & in Curia ipſorum Domini Regis & Dominz Reginæ cancella- 
riæ apud Weſtm. præd. ſecundum formam ſtatuti debito modo de 

recordo irrotulat. præd. literas diſpenſationis & ſingula in eis con- 

tent. juxta præd. actum Parliamenti confirmaver. & pro ſeipſis 

| hæredibus & ſucceſſoribus ſuis ratificaver. approbaver. & confir- 
bh maver. ita quod dictus reverendus in Chriſto pater Thomas Epiſ- 
38 copus Lincoln. elect. in dictis literis diſpenſationis nominat. omni- 
Zi bus & fingulis in eiſdem ſpecificat. uti frui & potiri valeret & poſ- 
| ſet libere & quiete impune & licite ſecundum vim formam & ef- 
'n fectum earundem abſque impedimento quocunque eo quod ex- 
_ | preſſa mentio de certitudine præmiſſorum aut de aliis donis five 
conceſſionibus per præd. Dominum Regem & Dominam Reginam 

£ ante tunc fact. in dictis literis patentibus minime fact. exiſtit aut 

(; aliqua re cauſa vel materia quacunque in aliquo non obſtan. prout 

per eaſdem literas patentes plenius apparet Et idem Willielmus 

Be 7 Lancaſter ulterius dicit quod prædict. cauſa pro qua prædict. lite- 
"08 þ rz diſpenſation. per præd. Archiepiſcopum & liter patentes per 
| : prædict. dominos Regem & Reginam nunc ſic ut præfertur fact. 
fuer. non eſt contraria ſive repugnans ſacræ Scripturæ & legi- 
bus Dei quodque hujuſmodi literæ diſpenſationis pro ſimilibus 
18 cauſis ante editionem prædict. actus Parliamenti uſitat. & conſuet. 
| | fuiſlent haberi per hujuſmodi Epiſcopos ſubditos dicti Domini 
0 nuper Regis Henrici octavi apud prædict. ſedem Romanam quod- 
7 que poſtea ſcilicet 25 die Decembris Anno Domini 1691. ſupra- 
[ok dict. præd. Thomas Tenniſon rite & canonice creat. & conſe- 
crat. fuit Epiſcopus Epiſcopatus Lincoln. prædict. videlicet apud 
Weſtm. præd. quodque prædictus Thomas Epiſcopus Lincoln, 
prædict. vigore præmiſſorum habuit & in ſuos proprios uſus & 
utilitates convertit applicavit & diſpoſuit omnes & omnimodos 
fructus proventus aliaque proficua præd. vicariæ Eccleſiæ 
parochial. ſancti Martini in Campis præd. in Com. Middle- 
bis. ſex uſque prad. primum diem menſis Julii tunc prox. a dat. 
1 dict. literarum diſpenſation. præd. videlicet apud parochi- 
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am præd. in Com. præd. ad quem quidem diem vicaria illa Ec- 

cleſiæ præd. ſecundum limitationem in prædictis literis diſpenſa- 

tionis mentionat. vigore præmiſſorum vacavit ſcilicet apud Weſtm. 

præd. per quod idem Henricus Epiſcopus London. vicariam il - 2 of 
lam ſic vacantem contulit eidem Gulielmo Lancaſter Clerico ſuo dant. 
& eum in corporali poſleſſione ejuſdem vicariæ poni fecit tem- 
pore pacis tempore Domini Regis & Dominæ Reginæ nunc ſci- 
licet apud Weſtm. præd. idemque Gulielmus vicar. vicariæ præd. 
ex collatione præd. Henrici Epiſcopi London. diu ante impetra- 
tion. brevis originalis præd. fuit & adhuc exiſtit & hoc idem 
Willielmus parat. eſt verificare Unde petit judicium ſi dicti Do- 
minus Rex & Domina Regina actionem ſuam præd. verſus ip- 

ſum Gulielmum habere debeant &c. Cum hoc quod præd. Guli- 
elmus verificare vult quod præd. Thomas Tenniſon in narratione 3 
prædicta ſuperius nominat. & præd. Thomas Tenniſon in literis ror woke 
diſpenſation. præd. ſuperius nominat. ſunt una & eadem perſona 
& non alia neque diverſa quodque vicaria Eceleſiæ Sancti Mar- 
tini in Campis in brevi & narratione præd. ſuperius nominat. nec- 
non vicaria perpetua Eceleſiæ parochialis Sancti Martini in Cam- 
pis in literis diſpenſationis præd. ſuperius mentionat. ſunt una & 


eadem & non alia neque diverſa. 


Et præd. Edwardus Ward Armiger modo Attorn. dictorum Demureer to 
Domini Regis & Dominæ Reginæ nunc general. qui pro eiſdem Pleas. 
Domino Rege & Domina Regina ſequitur quoad præd. placitum 
præd. Epiſcopi London. pro. dict. Domino Rege & Domina 
Regina dicit quod dict. Dominus Rex & Domina Regina per 
aliqua per præd. Henricum Epiſcopum London. ſuperius placi- 
tando allegat. ab actione ſuæ præd. inde verſus ipſum Epiſcopum 
London. habend. præcludi non debent quia dicit quod narratio 
prædict. materiaque in eadem content. bona & ſufficien in lege 
exiſtunt ad ipſos Dominum Regem & Dominam Reginam ad 
actionem ſuam præd. verſus præfat. Epiſcopum London. habend. 
manutenend. quam quidem narrationem materiamque in eadem 
content. idem Attorn. general. pro eiſdem Domino Rege & Do- 
mina Regina parat. eſt verificare & probare prout Cur. &c. Et 
quia præd. Epiſc. London. ad narration. illam non reſpondet 
nec illam hucuſque aliqualiter dedic. idem Attorn. General. pro 
eiſdem Domino Rege & Domina Regina petit judicium verſus 
przd. Epiſcopum London. & breve metropolitano &c. eo quod 

Vor. IV. Zee | : præd. 
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præd. Epiſcopus London. eſt pars & nominat. in brevi originali 
ipſorum Regis & Reginæ ſibi adjudicari, &c. 
Et quoad præd. placit. præd. Gulielmi Lancaſter per ipſum 


Gulielmum ſuperius in barram placitat. idem Attorn. General. 


pro eiſdem Domino Rege & Domina Regina dicit quod dict. 
Dominus Rex & Domina Regina per aliqua per præd. Williel- 
mum Lancaſter ſuperius placitando allegat. ab actione ſua præd. 
inde verſus ipſum Willielmum habend. precludi non debent quia 
dicit quod placitum illud materiaque in eodem content. minus 
ſufficien. in lege exiſtunt ad ipſos Dominum Regem & Dominam 
Reginam ab actione ſua prædicta verſus præfat. Gulielmum Lan- 
caſter habend. præcludend. quodque ipſe pro ipſis Domino Rege 
& Domina Regina ad placitum illud modo & forma præd. ſupe- 
rius placitat. neceſſe non habet nec per legem terre tenetur ali - 
quo modo reſpondere & hoc idem Attorn. General. pro eiſdem 
Domino Rege & Domina Regina parat. eſt verificare Unde pro 
defectu ſufficien. placiti præd. Willielmi Lancaſter in hac parte 
idem Attorn. General. pro eiſdem Domino Rege & Domina Re- 
gina pet. judicium verſus ipſum Willielmum & breve Metropoli- 

tano, &c. | 
Et præd. Willielmus Lancaſter dicit quod placitum præd. per 
ipſum Willielmum modo & forma præd. ſuperius placitat. mate- 
riaque in eodem content. bon. & ſufficien. in lege exiſtunt ad 
ipſos Dominum Regem & Dominam Reginam ab actione ſua 
præd. verſus prædictum Willielmum habend. prezcludend. quod 
quidem placitum materiamque in eodem content. ipſe idem Wil- 
lielmus parat. eſt verificare & probare prout Cur. &c. Et quia 
præd. Attorn. General. pro eiſdem Domino Rege & Domina 
Regina ad placitum ill. non reſpondet nec ill. hucuſque aliqua- 
liter dedicit ipſe idem Willielmus (ut prius) pet. Judicium & 
quod prædict. Dominus Rex & Domina Regina ab actione ſua 
præd. inde verſus ipſum Willielmum habend. præcludantur, &c. 
Sed quia Cur. dict. Domini Regis & Dominæ Reginæ nunc hic 
de Judicio ſuo de & ſuper præmiſſis reddend. nondum adviſatur 
dies inde dat. eſt tam præfat. Attorn. General. Domini Regis & 
Dominæ Reginæ qui &c. quam præd. Epiſcopo London. & præd. 
Willielmo coram Domino Rege & Domina Regina uſque in 
craſtino Sanctæ Trinitatis ubicunque &c. de Judicio ſuo de & 
ſuper præmiſſis illis inde audiend. eo quod Cur. dict. Domini 
Regis & Dominæ Reginz nunc hie inde nondum &c. Ad quem 
q | quidem 


— 
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quidem Craſtin. Sanctæ Trinitatis coram Domino Rege & Do- 
mina Regina apud Weſtm. ven. tam præd. Edwardus Ward 
Attorn. dict. Dom. Regis & Dominæ Reginæ nunc general. qui 
&c. in propria perſona ſua quam præd. Henricus Epiſcop. Lon- 
don. & Willielmus Lancaſter per Attorn. ſuum præd. Et fic 
Continuat. uſque ad Ockab. Sancti Hill. ad quas quidem 
Octab. Sancti Hill. coram Domino Rege & Domina Regina apud 
Weſtm. ven. tam præd. Edwardus Ward Attorn. dict. Dom. 
Regis & Dominz Reginæ nunc general. qui &c. quam præd. 
Henricus Epiſcopus London. & Willielmus Lancaſter per At- 
torn. ſuum præd. & ſuper hoc viſis & per Cur. dict. Domini 
Regis & Dominæ Reginæ nunc hic plenius intellectis omnibus 
& ſingulis præmiſſis maturaque deliberatione ſuperinde habita vi- 
detur Cur. Domini Regis & Dominæ Reginæ nunc hic quod 
narratio præd. materiaque in eadem content. bon. & ſufficien' in 
lege exiſtunt ad ipſos Dominum Regem & Dominam Reginam 
ad actionem ſuam prædictam verſus præfat. Henricum Epiſcopum 
London. habend. manutenend. quodque prædict. placitum præd. 
Gulielmi Lancaſter ſuperius in barram placitat. materiaque in 
eodem content. minus ſufficien. in lege exiſt. ad ipſos Dominum 
Regem & Dominam Reginam ab actione ſua pred. verſus præd. 
Willielmum Lancaſter habend. præcludend. prout præd. Edwar- 
dus Ward qui &c. ſuperius allegavit —— Ideo conſideratum eſt 
quod iidem Dominus Rex & Domina Regina nunc recuperent 
verſus præfat. Henricum Epiſcopum London. & Willielmum Lan- 
caſter præſentation. ſuam ad Vicariam præd. & quod habeant 
breve Johanni Cantuar. Epiſcopo totius Angliæ Primat. & Me- 
tropolitan. Eo quod præd. Hen. Epiſcopus London. eſt pars & 
nominatur in brevi præd. quod non obſtan. reclamatione ipſius 
Epiſcopi & præd. Gulielmi Lancaſter licet Vicaria præd. eidem 
Willielmo Lancaſter collat. eſt & ipſe in Corporali poſſeſſione 
ejuſdem Vicariz poſit. exiſtit ipſum Willielmum ab eadem Vica- 
ria amoveat & ad Vicariam præd. ad preſentation. dict. Domini 
Regis & Dominæ Reginæ nunc idoneam perſonam admittat & 
præd. Henricus Epiſcop. London. & Willielmus Lancaſter in 
miſericordia &c. 
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3 Lev. 377, 
382. 
Caſe in Parl. 
164. 
2 Salk. 5 59. 


i Show. 441. 


Poſt 246. 
Id. Raym. 
536, 50, 
207, 298, 
302, zoo, 
1209. 


25 H. 8. e. 
21. 


Attorney General werſus Henry Lord Biſhop 0 
* and Dr. RT Dr. Büch. 4 


Uare Impedit fo2, the Uicarage of St. Martin in the Fields, 
in the County of Middleſex, ſetting fozth, that Humfrey 
late Biſhop of London, was ſeiſed of the Advowſon thereof 
in Fee in the Right of his Biſhopzick: Which Uicarage 
being void, he collated Dz. Lamplugh thereunto, who being 
afterwards made Bishop of Exeter, and the Vicarage being 
void by his Pꝛomotion, King Charles the Second by vertue 
of his Prerogative, Did pꝛeſent Dꝛ. Lloyd thereunto, who was 
afterwards made Biſhop of St. Aſaph; and the ſaid Uicaridge 
being again vold by his Pꝛomotion, the ſald Ring thereupon 
pꝛeſented Oz, Tenniſon who was afterwards made Biſhop of 
Lincoln; (a that the ſaid Uicarage being now void by his 
Promotion, it belonged to the King and Queen to pꝛeſent ra- 
tione Prærogativæ ſuæ Regiæ, but were hindzed by the Defen- 
dants. 8 

The Defendants crave Oyer of the Mrit, which was read 
in hæc verba, by which it was recited, that the Church was 
void, & ad noſtram ſpectat donationem, and then they plead in 
Abatement, and ſhew this Gariance between the Declaration 
and the Writ, viz. That by the Declaration the King's Ti- 
tle was ſet foꝛth to pꝛeſent ratione prerogative, and by the 
Writ 'tis pleno jure; ſo fo2 this Uariance they pay that the 
CUrit may be quaſhed, 

To this Plea the Attozney General demurred, and the 
Defendants joined in Demurrer, and thereupon there was 
a Reſpondeas ouſter awarded; upon which the Biſhop demur- 
red generally to the Declaration, and the Attozney General 
joined in Demurter. 

Dy. Lancaſter pleaded in Bar, and confeſſed the Seiſin 
of the late Biſhop of London, as laid in the Declaration, 
and all the Pzeſentations and Conſecrations, &c. then he 
pleaded thoſe Clauſes in the Statute of H. 8. by which 
Power is given to the Archbiſhop of Canterbury to grant 
Diſpenſations as the Pope did kozmerly; that after the ſaid 
Statute, and befoze the Writ purchaſed, the Defendant 
was conſecrated Biſhop of London, and that Dꝛ. 'Tenniſon 
was eleted Biſhop of Lincoln on the 25th Day of December 
1691. but befoze his Conſecration the Archbiſhop granted 
a Diſpenſation to hold the Uicaridge of St. Martin, _ 
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the Reitozy of St. James's in Commendam with the Biſhopzick 
of Lincoln, until the firſt of July next after the Date of the 
ſaid Diſpenſation, that the King by Letters Patents under 
the G2eat Seal did confirm the ſaſd Diſpenſation purſuant to 
the ſaid Statute of H. 8. | 

That D. Lenniſon was conſecrated Biſhop of Lincoln, and 
held the ſaid Aicaridge and Refo2y in Commendam till the 
ſaid firſt Day of july, and then the ſald Church of St. Mar- 
tin became void by his Promotion, and the Biſhop of London 


oo £4. 4 Hi A... 


ö pꝛeſented the Defendant Dꝛ. Lancaſter, &c. 

ö Dy. Birch pleaded the ſame Plea mutatis mutandis as to the 

; Reio2y of St. ſames's. 

; To both which Pleas the Attozney General demurred, 

. and the Dekendants joined in Demurrer. 

Firſt, It was ſaid, that there could not be a moze material 

j Uartance than between this Writ and Declaration; the one 

; was gencral, and the other ſpecial, and founded upon diffe- 

a rent Rights; and therefoze accozding to all the Authozities 

| in the Books the Writ ought to be abated. 

Then the Queſtions on the Pleadings were; 

3 (1.) Whether the King had a Prerogative to pꝛeſent upon 14. Raym. 

1 an Avoidance by Ceſlion ? | 24, &c. 26, 

1 (2.) Tf he hath ſuch Prerogative, then whether this Diſpen- 4 cf 

0 ſation in commendam retinere hath not ſatisfied his Turn ? io L. & Eq. 

b As to the firſt Point, the common Cſage fo2 above 100 3 

e Pears ſuppozted by ſolemn Judgments, hath ſettled that &. , 
part of the Prerogative, viz. that where an Avoidance happens Sa. 84:. 

e by Ceſſion, the King may pꝛeſent ratione prærogativæ ſux ; 

8 this my Lozd Vaughan in arguing D2. Eade's Caſe, took fo2 

s granted. | 

jt 'Tis true, there may be ſome old Books which deny this 
Prerogative, but my Lo2d Rolle was of Opinion, that the 2 Rol. Abr. 

n Lam is otherwiſe at this Day, and to p2ove it, he cited Hol- 345 Pt: 3. 

, lands Caſe, where the Law was not only taken to be ſo 

C now, but thoſe old Baoks were dented to be Law, becauſe 

h the Opinion in that Caſe was, that the King had ſuch a 

t Prerogative at the Common Law. | 

d But to make this a little moze plain, there are two ſo⸗ 

t lemn Judgments upon this very Point; the one is repo2t- 

n ed in Moor, which was thus, viz. The Incumbent of the Moor 399. 

er Qicaridge of Barnham was made Biſhop of St. Aſaph, and 7 . 

D the Queen pꝛeſented one Randal, who was inſtituted and 

L indufed; and the Patron bzought a Quare Impedit; there 

Ie Vor. IV. F ff was 
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was a Jlea in Bar, and a Demurrer to that Plea, the 
Queſtion was, Whethhr the Queen could p2eſent by Uirtue 
of her Prerogative? And upon Peruſal of many Pyecedents 
and a great Deliberation had, at laſt Judgment was given 
koz the Queen. 
2 Co. 69 1 About zo Pears afterwards the ſame Queſtion came to be 
9 debated again; it was in a Quare Impedit bzought fo2 the 
Church of Tedlin in Devonſhire, the Incumbent being made 
a Biſhop in Ireland, and the like Judgment given as befoze 
againſt the Grantee of the next Avoidance. | 
Dyer 228. b. There is a ſingle Opinion of one Judge in the 6th Pear 
of the Queen, that the Crown had not ſuch a Prerogative; 
but the Opinion of one Pan cannot in Reaſon oz Juſtice be 
oppoſed to ſolemn and deliberate Judgments; beſides, tis 
pꝛobable that ſome of the old Books might induce that Judge 
to be of that Opinion, not becauſe they ſay the King had no 
ſuch Prerogative, but becauſe when ſuch Actions were bzought 
to recover Preſentations, as in the Reign of Ed. 3. and H. 4. 
pro hac vice tantum, there is no Yention of this Prerogative, 
and from thence it might be inferred he had none. 
Bro. Abr. ti, But my Lo2d Brooke in his Abzidgment mentions a pre- 
1 ſentment to the Church by King Ed. 3. ratione prærogativæ, 
51.6: Which the Biſhop of Ely had ſeen, and it was where the 
| Church was void by Ceſſion, as in this Caſe. 
It muſt be admitted, that until the Refgn of H. 8. the 
Books are not very clear in this Point, but the Reaſon is 
plain, tis becauſe befoze that Time the Avoidance of a Be- 
nefice by Promotion could not p2operly be ſaid to be the Ac 
ok the King, but of the Pope. | 
2. This Title is not hurt by the Diſpenſation in Commen- 
dam retinere, 02 by any other Batter appearing upon the Re- 
cod; fo2 the Diſpenſation coming after the Eleion, and be⸗ 
foze the Conſecration, doth ſuſpend and p2event the Avold⸗ 
ance, and by Uertue thereof the Incumbent is ſtill in his 
Living per vim prioris tituli; and this appears plainly in Sir 
Dyer 228. b. Henry Sidney's Caſe repozted by my Loꝛd Dyer; fo2 Parkhurſt, 
who was the laſt Jncumbent of the Living, had a Diſpenſa- 
tion to hold it fo2 thꝛee Years befoze he was made Biſhop of 
Norwich ; afterwards he was made a Biſhop and reſigned his 
Living within the thzee Pears: Upon this the Queen p2e- 
ſented, ſuppoſing ſhe had a Title by Ceſſion; but it was ad- 
judged fo2 the Patron, that the Living was void by Reſigna- 
tion, which p2oves that the Biſhop of Norwich, notwithſtand⸗ 
ing his Conſecration, was ſtil Incumbent of the — a 
1 ö n 
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And as a farther Evidence of this Matter, if after ſuch vaugh. 2 


Diſpenſation in Commendam retinere, the Patron ſhould pze⸗ 
ſent another to the ſame Living, the Biſhop may have a 
Crit of Spoliation, which will not p2operly lie but by one 
Incumbent againſt another. | 

The King's Confirmation in this Caſe doth not give any 
new, oz other Right to the Incumbent than what he han 
befo2e; 'tis only a fozmal Thing to compleat the Ack of tle 
archbiſhop, which otherwiſe would be void. 

This is a tempozary Pꝛoviſion foz the Church, and but 


a few Days moze than a Commenda ſemeſtris, which mp Lo2d 


Hobart tells us, did grow out of a natural Equity, that the 
Church ſhould not be without a Paſtoz, during that Time 
wherein the Patron is allowed by the Law to pzeſent, and 
it being ſo ſmall a Poztion of Time, ought not to be re- 
garded; fo2 de minimis non curat Lex. 


Econtra. Moſt of the Prerogatives of the Crown were con- 
ferred upon our Kings by the Common Law, ſuch only er: 
cepted which are given by particular Acks of Parliament; 
but neither by the Common oz Statute Law hath he any 
Prerogative to pꝛeſent upon an Avoidance by Ceſuon where 
the Patronage is in another. And therefoze in Woodley's Caſe 
it was the Opinion of Juſtice Hutton, that where the King 
himſelf is not Patron of the Living, he ſhall not p2eſent, tho 
he makes the Jncumbent a Biſhop. | 

As to what hath been cited out of my Lo2d Brook's Abridg- 
ment, 'tis little to this Purpoſe, 'tis only what the Biſhop 
of Ely told the Chief Juſtice; there was no judfcial Deter- 
mination of the Matter; and he begins and ends the Caſe 
with a Nota of Admiration, that there ſhould be ſuch a Pꝛe⸗ 
ſentment ſeen ratione prerogative in the Reign of Ed. 3. upon 
an Avoidance by Ceſſion. 

'Tis true, Pꝛeſentments have been made to ſeveral 
Churches by fozmer Kings, where the Incumbents have been 
made Biſhops, not by Uirtue of any Prerogative, but becauſe 
the Perſon pꝛomoted was Patron of the Church, and his 
Tempozalties were then in the King's Þands upon his Pꝛo⸗ 


motion; ſo is the 41 Ed. 3. 5. b. And this was my Lozd 4 Tad. 350. 


Coke's Opinion, viz. where the King had ſeiſed the Tempo- 

ralties of the Biſhop of Exeter fo2z a Contempt, and then 

made the Archdeacon of Cornwall a Biſhop, the Ring p2c- 

ſented to the Archdeaconry, becauſe the Tempozalties of the 

voy, who was Patron thereof, were then in the King's 
ands, 
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The Year-Book 11 H. 4. fol. 37, 38. is much againſt this 
Prerogative, and tis the moſt ancient Caſe of a Commendam 
that is repozted in our Books; it was a Quare Impedit 
bzought by the King fo2 a Prebend of Salisbury againſt Ro- 
bert Halommer Biſhop of that See, and agafnſt Henry Chi- 
chely Biſhop of St. David's: The Declaration was, that 
R. Medford late Piſhop of Sarum, had collated the ſaid Henry 
Chichely to the afozeſaid Prebend, who died; and that the 
Eiſhop of London was tranſlated to Sarum, and from thence 
to Bath and Wells, by Reaſon whereof the Temporalties of the 
Biſhoprick of Sarum came into the King's Hands; that Chichely 
was made Biſhop of St. David, ſo that the ſald Prebend be: 
came void by his P2omotion, and that it belonged to the 
King to pꝛeſent, who was hindzed, &c. | 

The Biſhop of Sarum pleaded that he was Patron of the 
ſaid Prebend in Right of his Biſhopzick, and traverſed the 
Avoidance when the 'Temporalties of his Predeceſſor were in the 
King's Hands, and the Incumbent pleaded, that he was p2e- 
ſented by the Biſhop of Sarum, and traverſed the Avoidance, 
ut ſupra; but the Court being of Opinion, that he being 
made a Biſhop, ought to ſhew ſome Title to this Prebend; 
he then pleaded, that befoze he was conſecrated Biſhop of 
St. David, he had a Gzant from the Pope to retain his fo2- 
mer Benefices, &c. | 

'Tis true, no Judgment was given upon this Pleading, 
but the Reaſon was, becauſe Norton the King's Serjeant 
did relinquiſh the King's Title as ſet fo2th in this Count, 
and declared de novo upon the Statute of Pꝛoviſoꝛs, that 
the Pope had uſurped an Autho2ity to diſpenſe againſt the 
Law, &c. which ſhews, that if the Prebend was vacant (not- 
withſtanding ſuch Diſpenſation) when the Temporalties were in 
the King's Hands, then he might pꝛeſent; but if it became 
void after they were granted to the ſucceeding Biſhop, then 
he could not pꝛeſent; ſo that tis plain the King's Counſel 
did then think he Had no ſuch Prerogative, and that he had 
either a Right oꝛ none to pꝛeſent in that Caſe as the Tem- 
poralties happened either to be 02 not to be in his Þands. 

My Lozd Brooke in abzidging the afozeſaiv Caſe agrees, 
that when an Jncumbent is made a Biſhop, his fozmer Be- 
nefices are void, but doubts whether the King o2 Patron 
ſhall pꝛeſent; and therefoze he added a Quzre to the Uſage, 
becauſe it ſeemed unreaſonable to him that the King ſhould 
preſent upon any P2zomotion of the Incumbent, where the 


Right of a Patronage is in another, 


3 This 
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This was a Prerogative not thought on when St. Germaine Dr. & stud. 
w2ote; fo2 he tells us, that when any Benefice is void bp 215: FEA 
Ceſſion, the ſir Months to pꝛevent a Lapſe, ſhall be account: 1 
ed from ſuch Ceſſion; which ſhews that ft wag his Opinion 1 
that the Patron, and not the ing, had the Right of Pye- 1 
ang, becauſe if it belonged to the King, there could be 18A 
no ap e. | N 

The Judgment ok the Court in Sir Henry Sidney's Caſe 165 
was againſt this Prerogative, and all the Pꝛecedents befoze 1 
the Reign of H. 8. which mention ft, are nothing to the ll 
Purpoſe, becauſe they were between ſpiritual Perſons, who 
in thoſe Days were wholly ſubſervient to the Pope; and tis 
a weak Argument to alledge, that becauſe the Pope pꝛeſented 
at that Time, therefoze the King ſhall now; fo2 what the 
Pope did was by an abſoſute Wſurpation; he had then ſuch 
an. Authozity in this Nation, that Judge Hankford affirmed 
in the Argument of that Caſe between the King and the 
Biſhop of Salisbury, quod Papa poteſt omnia; and My Lozd Hob. 146. 
Hobart calls him Dæmon meridianus. 5 

There was never any Ererciſe of this Prerogative in the 
Reigns of thoſe Kings who withſtood the Cifurpations of 
the Pope; ſometimes it hath been claimed, but till adjudged 
fo2 the Patron; ſo fs 5 E. 2. where this Pꝛerogative is not 
ſo much as mentioned, neither doth Staundford take any no- 
tice of it; and certainly if the King had had ſuch a Preroga- 
tive, it would not have eſcaped his Oblervation under the 
Title of his 8th Chapter de Eccleſiis vacantibus, quarum advo- 
cationes ſpectant ad Regem, & alii præſentaverunt ad eaſdem. © | 
Jn Wright's Caſe, Williams, who then argued fo2 this Pre- Owen 144. 1 
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rogative, gave this Reaſon why the Ring ſhould p2eſent upon _ . 


an Avoidance by Ceſſion (viz.) becauſe the Pope did ſo foz- 526. gl 
merly befoze his Power was abzogated by the Statutes of | 
H. 8. and therefoze the King might do it, ſince rhat the Bt- . 
ſhop had his Pꝛeſentment gratis both krom the Pope then, 
and from the King now, and the Patron had no Power af- 1 
ter a Pꝛeſentment made, till the Death oz Reſignation of 1 
his Clerk. The Court not being ſatſsfied with this Reaſon, it. 
asked him ik he could ſhew any Pꝛecedents to maintain his 1 
Argument, but he could pꝛoduce only a few between ſpiritual 1 
Perſons, and therekoze the Pꝛecedents were not regarded, 1 
becauſe the Perſons whom they — were in abſolute 1 
Subjetfon to the Pope: And true it is, as Juſtice Walmſly | 
there obſerved, that this Cuſtom began by the Uſurpation 
of the Pope; and he mentions the Year Book of Ed. 2. where 
upon ſolemn Debate this Point was adjudged fo2 the Patron. 
Vor. IV. | Gge | (2, Point) 
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(2. Point) But admitting the King hath ſuch a Prerogative, 
then his Diſpenſation in Commendam retinere hath ſatisfied his 
Turn, eſpecially ſince it hath exceeded the Canon, fo2 this 
was moze than ſcmeſtris Commenda. | 

Hob. 144- Theſe Commendams were never of any Reputation either 
in the Common 02 Canon Law, tis quaſi comedendum ; and 
in this Caſe tis neither ſemeſtris, fo2 it was fo2 ſix Months 
and nine Days; neither is it perpetua hut temporanea: Now if 
this ſhall not be counted an Exerciſe of the Prerogative, and 
the Turn to p2eſent thereby ſatisfied, then the King may 
diſpenſe fo2 20 Pears, and akterwards p2eſent fo2 Life. 

There are Ulariety of Opinions how this Commenda limi- 
tata ſhall be taken; ſome have held, that tho' ft is limited 
fo2 a certain Time, yet the Commendator may retain the Li- 
ving during his Life; others, that he ſhall have it only fo2 
the Time limited; and fo long he muft have it, fo2 other- 
wiſe the Church would be void during that Time ; but 
all agree that a Gzant in Commendam retinere ig quaſi a Pꝛe- 
ſentation, and the Church is thereby full ok an Incumbent, 
"Tis true, my Lozd Vaughan was of another Opinion in 
his Argument in Oz. Eade's Caſe, that by Uirtue of ſuch 
a Diſpenſation befoze the Parſon is conſecrated Biſhop, he re- 

mains Parſon of the ſame Benefice ſtill, and hath the ſame 

Eſtate he had therein as well after as befoze his Conſecra- 
tion, and that Diſpenſation gave him no new Right, but 
only a Power to hold that which he had befoaze; and by Con- 
ſequence there was nothing upon which the Pꝛerogative 
could wozk ſo as to ſatisfy the King's Turn to the Pzeſen- 
tation; but he was of Opinion likewiſe that ſuch Diſpenſa- 
tion pꝛevented an Avoldance, and if ſo, that will defeat the 
Gtantee of the next Avoidance to pꝛeſent; fo2 he is to have 
the next Preſentation only, and that he cannot have where a 
Diſpenſation interpoſeth; ſo that it ſeems ſuch a Diſpenſation 
ſhall amount to a Preſentation upon the next Avoidance (be it 
by Cefſion oz otherwiſe) ſo as to be good againſt ſuch Gzantee, 
and to make his Gzant void; and what Reaſon can be given 
why it ſhall not likewiſe be a Pꝛeſentation by the King upon 
an Avoidance by Pꝛomotion; and if ſo, then his Turn muſt 
be ſatisfied, 

2 Salk. 540. In Hilary Term afterwards Judgment was given fo2 the 
King, and upon the ſame Reaſons Judgment was alſo given 
in D2. Birch's Caſe, which is as followeth, viz. ; 

Dr. Binh, The Parich at St. James was newly conſtituted by A# of 

© 18, Parliament out of the Parich of St. Martio, the Subſtance 


dats in?” of which Ac was, viz. 
I That 


Parl. 164. 
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That a certain Pyqecin of G2ound therein mentioned 
ſhall be the Pariſh of St. James, &c. That there ſhall be a 
Refo2 thereof, &c. That Dꝛ. Tenniſon ſhall be the firſt In⸗ 
cumbent, that he and his Succeſſozs, Refto2s thereof, ſhall 
be a Cozpozation, &c. That the Patronage thereof, after his 
Deceaſe 02 Avoidance, ſhall be in the Biſhop of London and 
his Succeſſozs, and in my Lozd Jerwyn and his Þcirs by 

urns. 

That after the Deceaſe oz Avoidance of Dꝛ. Tenniſon the 
Bliſhop ſhall pꝛeſent, then my Lozd, and afterwards the 
Biſhop, &c. ſhall have two Turns, and my Lozd and his 
Þeirs one Turn. 

This Act was ſet kozth in the Declaration, and that Dz. 
Tenniſon was made Biſhop of Lincoln, that the ſaid Church 
. of St. James became void upon his Promotion, and thereupon 
it belonged to the King and Queen by Uirtue of their Prero- 
gative to pꝛeſent, 8c. | 

Dꝛ. Birch pleaded the ſame Plea as O2. Lancaſter did in 
the Tale befoze-mentioned. f 

Che Debate now was, that admitting the King had a 
Prerogative to pꝛeſent by Ceſſion, yet ſuch a Prerogative could 
not be ererciſed in this Caſe, becauſe it would be erp2eſly 
againſt fuch an Ac of Parliament, fo2 this was a Pariſh 
newly created, the Church was never pet preſentative, and 
being now void by Ceſſion, the Pꝛeſentation muſt be in the 
Biſhop; fo2 by the Mozds of the Ack tis erpzelly given to 
him after the Deceaſe 02 Avoidance of Dꝛ. Tenniſon. 


The King is entitled to ſeveral Prerogatives by the Com: « 1 Rep. 59. a. 


mon Law as a Subjet is to a Preſcription oz Cuſtom, hut 14. Raym. 


both Prerogatives, Preſcriptions and Cuſtoms may be bound by Ca tes 
Ats of Parliament. W. 3. 119. 


Concerning the firſt of which there are theſe and many ! by. 
moze Inſtances, viz. By the Statute of Marlbridge, cap. 22. 104, 0s, 
tis enated, That none may diſtrain his Freeholders to anſwer 6. 5. 


for their Freehold, without the King's Writ. This is a genc- — ns 


ral Law, and tho' the King is not named by way of Re- « Was. 223. 


ſtraint, yet it has been conſtrued to bind him in point of 1 
Law, fo2 there is a Writ in the Regiſter direcked to the reg, 74. 
King's Batfliffs of his Bano2 of, &c. commanding them not 
to diſtrain, | 

By the Statute of W. 1. cap. 5. the King commanded 
upon great Fozfeitures that none ſhould diſturb Elettons ; 2 Ind. 169. 
he is bound by this Law. 0 

So where any Statute is made to p2event oz ſuppzeſs 
any Wrong, the King tho' not named is bound by it, — 

; cau 


| 
\ 
| 
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Hob. 298. 


cauſe he can do no Wrong, and where ever affirmative Sta- 
tutes introduce a new Law (as here) ſuch Statutes do ne- 
ceſſarily imply a Negative of all which is not contained in 
their Purview. 

So that admitting this Prerogative to pꝛeſent upon the 
Promotion of the Patron's Preſentee, as in Dy. Lancaſter's Caſe, 
vet 'tis not to be ererciſed here, becauſe Dꝛ. Tenniſon wag 
never preſented to this Church; he firſt came in by the Dg- 
nation of the Pariſh, and afterwards ft became an Incum⸗ 
bency by the Gift of the King, Lozds and Commons, ſo that 
this Pꝛerogative fails becauſe the Living is a Donative by 
Parliament, and not by the Preſentation of the Patron; and 
likewiſe becauſe the King cannot p2eſent where the Patron 
could not; and here never yet was any Patron: Þis Pꝛero⸗ 
native is to pꝛeſent upon Pꝛomotion of the Patron's Pꝛe⸗ 
ſentee; and the Reaſon given is, becauſe this is ſo far from 
being an Injury, that tis a Kindneſs to the Patron that the 
Ring ſhould take ſo much notice of his Clerk, as to digniky 
him in the Church by making him a Biſhop, 

But here was no Promotion of the Patron's Pꝛeſentee, 
fo2 Dꝛ. Tenniſon was never pꝛeſented by any particular Per⸗ 
ſon: Nay this Church was never p2eſcntative till now, fo? 
it was but newly made a Church oz Pariſh, ſo that the Rea- 
ſon of this Pꝛerogative failing in this Caſe, that too muſt 
likewiſe fatl. 

pere is a particular Pꝛeſentation given to the Biſhop by 
an Ac of Parliament; tis not yet a Patronage, becauſe 
there never pet was any Pꝛeſentation to the Church, there 
was never any Avoidance ſince its Creation; tis true, tis 
now void by Jomotion, but 'tis not ſuch a common o2dt- 
nary Avoidance, upon which this Pꝛerogative can operate, 
becauſe by the Ac a new Right is introduced, and erpeſly 
given to the Biſhop fo2 the next Pꝛeſentation. | 

The King cannot demand Ffirſt⸗Fruits and Tenths out of 
this Pariſh, yet ſuch are incident to his Pꝛerogative; but 
not being ſaved to him in the Ac, that ſhall never operate 
here to give him any Title to them. 

This Caſe therefoze doth not fall under any of the Rea- 
ſons oz Reſolutions which have been given to maintain the 
Pꝛerogative to pꝛeſent to a Living void by Ceſſion, becauſe 
(as it hath been ſaid) 'tis not in the Nature of an Advow- 
ſon, but a Donative; and this is p2oved by the Ack it ſelf, 
fo2 there is a Clauſe to ſubjet it to the Jurisdifion of the 
Biſhop, which had been fn vain if he had any Authozity 
without it. * 

0 
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Fo2 the Biſhop of London is not Patron of this Pariſh 
Church, becauſe he was ſo of St. Martin's, out of which tis 
derived; the Patronage is given to him after the next Avoid⸗ 
ance, and there is a particular Clauſe in the Ai, that all ſuc- 
receding Refto2s thereof ſhall be pꝛeſented, inſtituted and in- 
duded as other Refo2s are, which p2oves that the firſt Refo2 
was not ſo pꝛeſented. 

So that by what has been ſaid it map appear that this 
was not a Preſentation, but a Donative to Dy. Tenniſon; and 
till a Preſentation once had there is no Subjet-matter fo2 the 
Pꝛerogative to wozk on. 

Econtra. There is no Reaſon in Law which makes any 
Difference in the King's Pꝛerogative to pꝛeſent upon Cef- 
ſion to a new oz old Living: Fo2 in both Caſes the Title of 
the King is by the Pꝛomotion of the Jncumbent, who had the 
Care of both Pariſhes here, and the new one being erefted out 
of the old Pariſh, participates of the Came Nature with it, 
and muſt be ſubjet to the ſame Rules of Law, unleſs ſome 
ſpecial Pꝛoviſion is made in the Ai to exempt it. 

Thus it was when upon the Diſſolution of Abbies after the 
Statute of 31 H. 8. and new Biſhopzicks were erefted, thoſe 
did participate with the lame Nature of the moſt Antient, and 
all Incidents belonging to the old Biſhopzicks did follow thoſe 
which were newly created by that King. 

Now this Act hath made no Difference between the new 
Keitozy and the old Uicaridge, it makes it pꝛeſentative in its 
Nature, and limits the Right of Pꝛeſentation to my Loꝛd 
Biſhop and Lozd Jermyn, not by way of veſting any Right in 
either, ſo as to give away that Prerogative the King had at 
the Common Law; fo2 their Title comes under the Mozd 
videlicet ; ſo that the A# muſt be underſtood in the Mature of 
a Partition between them, and the rather becauſe tis an af: 
firmative At which will not take away any antecedent Right, 
and 'tis generally known that the Pꝛerogative is not bound, 
if not mentioned. 

'Tis no Objetion to ſay, that the Biſhop ſhall loſe his 
Turn by this Beans, becauſe 'tis no moze than what is al- 
lowed by Law in Caſes of the like Nature, as it was in 
Woodley's Caſe, where the Grantee of the next Avoidance [oft 
his Preſentation, becauſe upon the Pꝛomotion of the Incum⸗ 
bent the King had a Title by his Prerogative to pzeſent. 

Acts of Parliament are to be conſtrued in Favour of the 
King's Prerogative, and therefoze this ſhall be conſtrued to 
make an Advowſon pzeſently veſted in Point of Jntereft, 

Vor, IV. H h h 8 fo2 
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fo2 which the Prerogative (hall not ſtay till (as it hath been 
objeted) tis executed once in Pꝛeſentation. 

As to the Objetion, that this is an affirmative Act, and 
ſo implies a Negative which - excludes the King's Intereſt 
the Law is otherwiſe, fo2 affirmative Aﬀs do not exclude his 
Right, the Statutes of Mills are both in the Affirmative, 
and yet thep do not take away a Cuſtom of deviſing Land. 

Tis abſurd to imagine that general Mozds in an Aﬀ of 
Parliament ſhall bind a Right which the Bakers of the Law 
never intended to meddle withall; fo2 their Intent here ap- 
pears plainly to be only to create a Pariſh, to ſettle a Rec: 
to2p, and to ozder the Right of Pꝛeſentation: There are no 
Mozds thzoughout the whole A#, from which it can be in. 
ferred, that the Prerogative was intended to be bound ſo as it 
might not operate upon the Avoidance of this Re#o2y by Cel. 
ſion, as well as upon the like Avoidance of any other p2eſen: 
tative Living whatſoever. 


Judicium. Afterwards in Michaelmas Term 6 Willi, c. the 
Judgment was, - 


(1). That the King hath a Pꝛerogative to pꝛeſent by Ceſſion. 
(2.) That this Diſpenſation in Commendam retinere had not 


ſatisfied the next Turn, and ſo not batred the King of the 
Prerogative, &c. 


Firſt, The Bing hath a Prerogative to pꝛeſent upon the J20- 
motion of an Incumbent, and this is no Innovation; fo? 
ere being no judfrial Opſnfon to the contrary is a ſufficient 
Evidence to pꝛove this Right; and though a natural Reaſon 
cannot be given to ſuppoꝛt it, yet it ſeems very juſt, that when 
the King by the Exerciſe of his Prerogative hath made a Church 
vold, that he ſhould have a Right to fill the Uacancy, foz tis 
but the Exchanging of a Life, and tis pꝛobable the Patron 
may (notwithſtanding the Change) be as near to his Pꝛeſen 
tation as befoze the Avoidance by Ceſſion. 

There are but few Authozities in the Books to direft one's 
Judgment befoze the Reign of Mueen Elizabeth, becauſe the 
Pope then claimed ſuch Pꝛetentations as belonging to his Ec- 
cleftaſfical Jurfsdifon, and the Kings of England did very 
ſeidom dffþute his Claim, but ft doth not follow that they 

no fiich Prerogitive, becatiſe not clatmed in manp Pears; 

und though a > Reaſon cannot be given why ſuch a 

Prerogative ſhould be allowed by the Common Law, per — 
2 


„ 


King ſhall not be barred of his Right; fo2 no Reaſon can be 
given foꝛ a collateral (Warranty, and yet that is Law at this 


Day. | | 

The Biſhopꝛicks of England were at firſt Donative; but from 
the 17th of King John to the 25th of H. 8. the Biſhops were 
to be choſen by the Dean and Chapter, but then ſuch Election 
muſt have the King's Confirmation, and even the Statute of 


H. 8. which expꝛeſſeth the Banner of making Biſhops, doth 2; N. 3. c. 20. 


in ſome Meaſure reſtoze the Crown to its antient Pꝛeroga⸗ 
tive; fo though by Licence under the. Gꝛcat Seal the Pꝛioz 
and Convent then, and the Dean and Chapter now, have 
Leave to elet, yet there muſt be a Letter miflive containing 
the cap deſlire, and the Name of the Perſon whom they 
ſhall chule, 

The Authozities which have been cited to maintain his Pꝛe⸗ 
rogative, were Wright's Caſe, where the Question was fully 
ſtated and adjudged, and afterwards was admitted to be Law 
in Sir Robert Baſlet's Caſe. 

My Lopd Dyer in Hillary Term, Anno 6 Eliz. put the Caſe 
of Sir Henry Sidney upon a Quare Impedit againſt the Biſhop 
of Glouceſter and one Reve, who was one of the Mueen's 


Chaplains, and whom che pzeſented to a Church, having made 


Parkhurſt the toner Incumbent Biſhop of Norwich, ſuppoſing 
ſhe had a Prerogative to pꝛeſent upon an Avoidance by Ceſſion, 
which he did not take to be Law, and then ſald, quod alii 
Socii mei non ſentiebant ; but the Caſe was not adjudged upon 
that Reaſon, it ſeems only to be a Parentheſis, and a ſudden 
Dpinton of the Judge. 

Many Caſes may be cited where the Tempozalties of Bi⸗ 
hops have been ſeiſed by the Ring, and then he hath pꝛeſented 
to the Church upon the Pꝛomotion of the Incumbent; from 
whence tis tnferred, that ſuch Pzeſentations were not by Uir- 
tue of*any Prerogative, but becauſe the Tempozalties were in 
the King's Hands; this certainly muſt be a very weak Jnfe- 
rence; fo2 to what Purpoſe ſhould the King make Ace of his 
Prerogative when he had an Jntereſt in the Advowſon it ſelf, 


of which the Biſhop was Patron, &c. in reſpet his Tempo- 
ralties were then in the King's Þands? So that the Fozce of 


this Argument mult be (viz.) becauſe the King made Ale of 
his Intereſt, therefoze he had no Prerogative, which is 
abſurd and inconſequential. 

The Reaſon why all the Books 
ter, is, becauſe befoze the Statute 
was defeated of this Prerogative by 
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Pope: And this is not only an Anſwer to what was done be⸗ 
foe the Making of that Statute, but ſince alſo; fo2 not: 
withſtanding that Law, the Clergy were ſo cloſely united in 
Intereſt, that they did "Kill uſurp upon the Rights of the ſuc: 
ceeding Kings; fo2 the Pope did ſtill make Biſhops in Eng- 
land, and firteen Years after that Statute this Caſe did 
happen, VIZ. 

John Biſhop of Salisbury being Patron in Right of his Bi: 
ſhopzick, pꝛeſented W. and died, ſo that his Tempozalties 
came to the King, W. who was the JPtelentee of the Biſhop, 
was afterwards made Biſhop of Salisbury; and becauſe he 
could not be both Patron and Jncumbent of the Living, the 


Ving bzought a Quare Impedit. The Defendant pleaded, that 


after the Death of John Biſhop of Salisbury his immediate 
P2edeceſſo2, and befoze his Conſecration, and likewiſe befoze 
the Living was void, the King by Letters Patents (reciting 
his being made a Biſhop by the Pope) had granted to him the 
Tempozalties, ſo that he ought not to pꝛeſent; and this was 
held a good Plea at that Time, which chews that the Pope 
did uſurp upon this Prerogative. 

'Tis true, this Prerogative to pꝛeſent by Ceſſion, is not men- 
tioned in the Statute de Prærogativa Regis, no mo2e is the 
Prerogative to pꝛeſent by Lapſe, and yet this was never yet 
denied the King, though nothing was ſaid of it likewiſe in 
any of the old Books; tis mentioned in Cawdry's Caſe, that 
the Law was thus in the Reign of Ed. 3. viz. if the Metro- 
politan did not pꝛeſent within ſir Months, the King and not 
the Pope, ſhould p2ovide a Paſtor; and yet no ſuch Authozity 
can be found in that King's Time. 

But ever ſince that Caſe was abzidged by Brooke, this Pre- 


* rogative hath been injoyed by the Kings of England, and there 


are no Pꝛecedents that the Patron hath p2eſented upon the 
P2omotion of his Jncumbent. 

(2 Point) This Commendam retinere is not a cerving the 
King's Turn; koz tis not putting a Man into Poſſeſſion of 
a new Living without Inſtitution 02 Induſtion, tis only a 


. Continuatfon of the old Benefice in the ſame Perſon where it 
was; fo2 that which he had befoze, cannot be pꝛoperly ſaid 
tu be commended to him, there is no new Right transferred; 

- "tis ttue, if the Incumbent had died during the Continuance 


of ſuch Dilpenſation, the King might have loſt his Title to 
pꝛeſent. 


And laſtly as this Caſe ſtands upon the A# of Parlta- 


ment, the King's Prerogative is let in by making of the 


Church of St, James's a Reftozy, and by ſettling the Patro- 


nage; 


ts. Met. * * 1 — Alt. dt oe ante 
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nage; and tis no Objecklon to ſay, that the Pꝛerogatide ſhall 
not wozk, it being newly created. and made a Pariſh: Fo 
when once 'tis eſtabliſhed, tis ſubjeck to all the Eccleſlaſtic 
Laws, as Non-relidency, Deprivation, &c. 

'Tis to be vold by the ſame Methods which make other 
Reftozies ſa, viz. if the Patron doth not pꝛeſent within ſit 
Months after the Death of the Incumbent, it chall lapſe to 
the Owinarp; ſo that the Patron is bound by the ſame Laws 
in this Caſe, as in all other Caſes of ancient Refozfes, and 
the — Avoidance it ſelf map be granted over by the Ad of 
the arty, | X "IJ 

As to the Objeckion, That the pꝛeſent Ref02 doth not come 
in by Pꝛeſentation, Inſtitution oz Indufion, but that tis a 
Donative by the Parlament at leaſt during his Time; and 
then it was affirmed, That if the Incumbent ok a Donative 
is made a Biſhop, the King ſhall not. pzeſent, becauſe ſuch a 
Pꝛomotion doth not make an Avoidance by Ceſſſon, fo2 the 
Incumbent is the Creature of the Founder, and is not ſubjet 
to Ordinary and Epiſcopal Uiſitation. | 

This muſt be admitted to be Law, but pet if an Incumbent 
of a Donative is made Refo2 by Ac of Parliament, as D2. 
Tenniſon was in this Caſe, then the King hath a Prerogative 
to pꝛeſent upon the Pzomotion of ſuch Reftoz. 

he Pꝛince s Caſe-in the 8th Rep. comes near this at the 
Bar, foz in 11 Ed. 3. the Pzince was created Duke of. Corn- 
wal, Habendum & tenendum eidem Duci & filiis primogenitis ip- 
ſius & hæredum ſuorum Regum Angliz, &c. By theſe Moꝛds 
the Pꝛince had an Eſtate in Fee-ſimple in the (aſd Dukedom 
newly created by Ack of Parliament, the Conſequence of 
which was, That the Pzince ſhould be endowed thereof : 
So here, though. this is a new Refozy created by the like 
Authozity, viz- by Ac of Parliament, pet tis ſubjet to the 
_ Laws and Rules with other Refozies moze antient in 

Then as to the Objetſon that tis not an Advowſon pꝛeſen⸗ 
tative during the Life of Oz. Tenniſon; fo2 by the expreſs 
Woꝛzds of the Ac, the Pꝛeſentation doth not veſt in the Pa⸗ 
trons till after the Death oz Avoidance of the pꝛeſent Incum- 
bent; and ik ſo, the King's Pꝛerogative cannot operate here, 
becauſe he is intitled to pzeſent when the P2eſentee of the 
Patron is advanced to a greater Dignity in the Church, and 
here is no Patron pet; now admitting it to be ſo, this will 
not pꝛejudice the King's Title, becauſe tis the Pꝛomotion of 
the Incumbent that intitles the Ring, let the Advowſon oz 
Patronage be where it will. 

Vor. IV. Iii But 
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But notwithſtanding this Dbjettion, the Right of Patro⸗ 
nage even in this Caſe is veſted immediately; tis like a Re: 
3 — — verſion fo2 Like granted cum acciderit poſt mortem of the Te- 
(mee 147 nant fo2 Life, which veſts an Intereſt immediately, though 
to commence in Poſſefſion in futuro. 

Laftly, It was never intended by the Parliament to depzive 
the King of this Pzerogative, and therefoze this Ack muſt be 
conſtrued (as the Rule is in Sir Francis Barrington's Caſr) ac. 
cozding to the Subjeſt⸗ matter; fo2 which Reaſons Judgment 
was given fo2 the Plafntiff, abſente Juſtice Gregory; which 
Judgment was afterwards affirmed in Parliament, 


Gwynn verſus Pie. 


JeXment koz two Meſſuages, two Sardens, and 70 Acres 
of Land, 15 Acres of Meadow, and 30 Acres of Pa⸗ 
Id. Raym. ffyre in Much-Dew Church, &c. The Plaintiff delivered De: 
Gl . Clarations to two Tenants only, and as to the Lands in 
An. 24, 25. their Poſſeſſion the Defendant entred into the Common Rule; 
xe: temp- but becauſe he had made ſeveral ſmall Parchaſes in that Pa⸗ 
363. tilh, and the Plaintiff claimed only 20 Acres lately granted 
1 Med. Cal. tg him by Leaſe from the Biſhop of Glouceſter ; therefo2e he 
mc 2+ moved by his Counſel, That the Plaſntſff might give a Note 
Barnes 123, in Waiting, befo2e the firſt Day of the next Term what Lands 
Bene , In particular he claimed, and where ſuch Lands did lie, and 
5s. ©” in whoſe Poſſeſſion, &c. oz otherwiſe that he might not pꝛo⸗ 
Sera 413. Ceed to a Trial at the next Aſſizes; fo2 the Defendant not 
900, 1107. knowing what Lands the Plaintiff would claim, could not 
= what Purchaſe⸗Deeds to pꝛoduce at the Trial; ſed non 
allocatur. ; 
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Term. Sancte Mich. 


Anno 5 Gulielmi & Mariz Regis & 
Reginæ, in Banco Regis, 1693. 


Blankard verſus Galdy. 
Paſch. 3 Will. Cc. Rot. 35: 


Emorandum quod alias ſcilicet Termino Sancti Mich. Memoran- 
| ultimo præterit. coram Domino Rege & Domina on 


Regina apud Weſtm. venit Johannes Blancard Ar. 

per Jacobum Cunningham Attorn. ſuum & protulit 
hic in Curia dicti Domini Regis & Dominz Reginæ tunc ibidem 
quandam billam ſuam verſus Laurentium Galdy alias dict. Lau- 
rens Galdy Mar. demurent a Londres en la paroſſe de St. Pierre 
le penure in Cuſtod. Mar. &c. de pl'ito debi. & ſunt pleg. de 
prof. ſcilt. Johannes Doe & Richardus Roe quz quidem billa ſe- Debt upon 
quitur in hæc verba, ff. London if. Johannes Blancard Ar. que- 0. 
ritur de Laurentio Galdy alias dict. Laurens Galdi Mar. demeu- 2 Salk. 411. 
rent a Londres en la paroſſe de St. Pierre le penure in Cuſtodia 
Mar. Mareſ. Domini Regis & Dominæ Reginæ coram ipſo Rege 
& Regina exiſten. de pli to quod reddat ei mille libras ſterling lega- 
lis monetæ Angliæ quas ej debet & injuſte detinet pro eo videlt. quod 
cum præd. Laurentius quinto die Januarii Anno Regni Domini 
Willi. & Dominæ Mariæ nunc Regis & Reginæ Angliæ, &c. 
tertio apud Londen præd. videlt. in parochia beatæ Mariæ 
de arcubus in warda de Cheap per quoddam ſeriptum ſuum 
obligatorium ſigillo ipſius Laurentit ſigillat. Curizq; dicti Domini 

| of Regis 
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Regis & Dominæ Reginæ nunc hic oſten. cujus dat. eſt eiſdem 
die & anno cogn. ſe teneri & firmiter obligari præfat. Johanni 
Blancard in præd. mille libris ſolvend. eidem Johanni cum inde 
requiſit. eſſet præd. tamen Laurentius licet ſepius requiſit. &c. 
præd. mille libras prafat. Johanni nondum ſolvit ſed ill. ei huc- 
uſque ſolvere omnino contradixit & adhuc contradicit ad damp- 
num ipſius Johannis viginti librarum & inde producit ſectam, &c. 
Et modo ad hunc diem ſcilt. diem Mercurii prox. poſt quin- 
den. Paſchæ iſto eodem termino uſque quem diem præfat. Lau- 
rentius Galdy habuit licentiam ad billam prædict. interloquend. 
& tunc ad reſpondend. &c. coram Domino Rege & Domina 
Regina apud Weſtm. venit tam prædict. John. Blancard per At- 
torn. ſuum prædict. quam prædict. Laurentius Galdy per Ricum. 
Thompſon Attorn. ſuum & idem Laurentius defend. vim & in- 
juriam quando &c. & petit auditum ſeripti obligatorii prædict. 


Oyer of the & ei legitur in hc verba. ſſ. Scachent tous par ces pꝛeſentes 


que nous Laurens Galdy Marchant demeurant a Londzes a1 
la Paroſſe de St. Pierre le paubze & Jaques Gowlales a 

Marchant du dit Londres demeurant en la Paroſſe de St. 
Pierre Cornhil ſomes tenus & firmement obliges ſolidaitement, 
viz. ſeul pour le tout a Jean Blanchard Pꝛoboſt Pareſchal del 
Ille de la Jamaica demurant en paroiſſe de St. Jaques Weſtm, 
en Counte de Middleſex en le ſomme de mille Livzes Ster⸗ 
lings monofe d'Anglie pour eſtre payes au dit Jean Blanchard 
ſes Executeurs Adminiſtrateurs ou ayant cauſe pour faire le- 
quel payment bien & veritablement nous obligions & chachun 
de nous ſolidairment ſeul & pur le tout nos Þeretiers Erecu- 
teurs ou Adminiſtrateurs ou ayant cauſe ou les Þeretiers Cre- 
cuteurs & Adminiſtrateurs de chacun de nous firmement per 
ces pꝛeſentes ſeale de nos ſeaur dat le cinquieme jour de Jan- 
vier dans le troiſieme An du reſgn de nos Souverans Sig⸗ 
nieur « Dame Guillam & Marie Roy #4 Royne d Angle d'Ecoſſe 
France & Jreland Defenſeurs de la Foy, &c. Annoq; Dom. 
1662, Petit etiam auditum conditionis ſcripti obligatorii pred. & et 
legitur in hæc verba, ſſ. La Condition de cette Obligation 


Oyer of the kſt que ſi Laurens Galdy demeurant a Londzes deſſus 
Condition. (pine & Louis Galdy ſon krete habitant del Ille de Ja- 


maica in Amerique du tous deux ou les Heretiers Cxe- 


cuteurs ou Adminiftrateurs deur ou de le une tienent ex⸗ 
y ercitant 
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ercitant accompliſſent & fourt bien & veritablement tous & 

chacuns les Clauſes Pꝛomiſſes Conditions & Plaints que 

de la parte de dit Laurens Galdy & Louis Galdy ou de Vune 

deur ou de lours Peretiers Erecuteurs & Adminiſtrateurs 

le tener executer accomplier & payer compzis & ſpecifie dans 

certaine accozd & traite dats de jour de la date des fait au⸗ 

tretes ſus nomme Jean Blancard dune partes & de le dit 

Laurens Galdy tant pur luy que pur le dit Louis Galdy dautre 

parte ſelon veritable Sens & Intention dun accozd e traite 

alozs la pꝛeſent Obligation ſerra nulle & de nul effe# autre- 

ment ſerra & demeura en la plene fo2ce & vertue. Quibus 

lectis & auditis idem Laurentius dicit quod præd. Johannes actio- 

nem ſuam præd. inde verſus ipſum Laurentium habere ſcu manu- 

tenere non debet quia dicit quod articul. & agreament. in Con- 

ditione præd. ſcripti obligatorii mentionat. fact. fuer. apud Lon- 

don. præd. in paroch. & warda pred. quinto die Januarii Anno The Defen- 

Regui Domini Willielmi & Dominæ Mariz nunc Regis & Re- _ uy 

ginæ Angliæ &c. tertio ſupradicto inter præd. Johan. Blancard — 

per nomen Johannis Blancard præpoſiti Mateſcal General An- 4, for de 

glice Provaſt Marſhal General de inſula de Jamaica reſiden. in —_ - 

Parochia ſancti Jacobi Weſtm. in Com. Middleſex ex una parte Jamaica. 

& præd. Laurentium Galdy per nomen Laurentii Galdy merca- 

toris reſiden. in London. in parochia ſancti Petri pauperis agen 

tam in nomine ſuo quam pro fratre ſuo Ludovico Galdy habi- 

tator, præd. inſulæ de Jamaica ex altera parte quorum quidem 

articulorum alteram partem ſigillo ipſius Johannis Blancard figil- 

lat. idem Laurentius hic in Curia profert (geren. dat. eiſdem 

die & anno ſupradictis) recitan. modo ſequen. videlt. In conſide- 

ratione quod Laurentius Galdy in nomine Laurentii Galdy præ- 

dict. feciſſet contract. articuli & agreament. cum præd. Johan. 

Blancard pro exercitio prædict. oneris vel officii præpoſiti Mareſ- 

chal de Jamaica duran. termino ſeptem annorum & dimidii unius 

anni incipiend. a ſexto die Julii tune proximo anno Domini 

1692. ſub clauſula & conditione poſtea menconat. & quod Jo- | 

hannes Blancard miſiſſet novam Commiſſionem procuracon. vel | 

deputacon. iſto die dat. cujus deliberafſet quatuor Copias 

Anglice Diſpatches per ipſum ſignat. & figillat. in ma- 

nus prædict. Laurentii Galdy prafat. Ludovico Galdy di- q 

rect. cum ſpatio Anglice a Blank ad inſerend. Anglice to 1 

fill up & ponend. nomen talis aliæ perſonæ habitatoris if 
Vor. IV. K k k præd. 
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præd. inſulæ qualis præd. Ludovicus Galdy apt. æſtimaret ad dic- 
tum Officium exercend. partes præd. agreaſſent de articulis ſequen. 
Et imprimis quod deputatio ſupramenc'onat. (iſto die dat.) non 
fact. fuit ſed pro exercitio dict. officii idem ad incipiend. a præd. 
ſexto die Julii tune prox. ſequen. uſque ad tempus in quo præd. 
Laurentius Galdy notum faceret præd. Johanni Blancard nomina 
perſonarum quas præd. Ludovicus Galdy convenien. æſtimaret no- 
minare pro deputat. ſuis durante tempore quod inexpirat. rema- 
neret de præd. ſeptem annis & dimid. unius anni & quod tam cito 
quam præd. nominatio & declaratio nominum deputat. præd. fact. 
foret præd. Johannes Blancard obligat. foret facere & mittere 
Anglice to paſs eis novam deputation. pro reſid. dicti termini 
ſeptem annorum & dimid. unius anni & quod iſta deputatio (eo- 
dem die dat.) vacua & nullius effectus remaneret Et ulterius dic. 
quod præd. Laurentius Galdy tam pro ſeipſo quam pro præd. 
Ludovico Galdy parte ſua firmiter alterutri & pro toto conve- 
nerunt agreaverunt & obligaverunt ſeipſos Executores & Admi- 
niſtratores ſuos (cauſam habentes) prædicto Johanni Blancard 
Executoribus & Adminiſtratoribus ſuis & cauſam haben. ſolvere 
vel ſolvi cauſare bene & fideliter vere & de facto præd. Johanni 
Blancard Executoribus Adminiſtratoribus ſive Attorn. ſuis (cum 
cauſam haberent) ſummam quadringent. librarum ſterling pro 
quolibet Anno bonæ & legalis monetæ Angliæ duran. præd. ter- 
mino ſeptem annorum & dimid. unius anni in eadem Civitate 
London. in domo ubi præd. Johannes Blancard habitavit vel ha- 
bitaret ad finem terminorum ſolution. poſtea mentionat. in qua- 
tuor equal. ſolution. videlt. ſuper ſextum diem Octobris ſuper 
ſextum diem Januarii ſuper ſextum diem Aprilis & ſuper ſextum 


diem Juli cujuſlibet præd. annorum de quibus prima ſolutio facta 


foret ſuper ſextum diem Octobris tunc prox. ac etiam quod 
Laurentius Galdy in nomine præd. firmiter obligavit ſeipſum ut 
præfertur defendere Anglice 10 ſave harmleſs & indempnem 
præſtare prædict. Johannem Blancard ab omnibus periculis præ- 
dict. officii duran. præd. termino ſeptem annorum & dimid. unius 
anni & a dampnis detrimentis & conhſcationibus quæ accreſce- 
rent ab onere prædict. pro negligentia defalt. defect. mala geſtura 
vel mala adminiſtratione tam prædict. Ludovici Galdi quam de- 
putatorum ſuorum vel perſonarum cum quarum nominibus ſpe- 
cificat. in prædict. deputatione inſert. foret vel quas poſtea ap- 
punctuaret pro deputat. ſuis Et quod prædict. Ludovicus * 
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vel illi quor nomina &c. bonam &. ſufficien. ſecuritatem darent 

gubernaroti præd. inſulz pro exercitio præd. officii in modo ſicut 

conſuet. eſt & in caſu placeret dictis Domino Regi & Dominæ 

Reginæ reyocare literas patentes quas conceſſerunt de dicto of- 

ficio præfat. Johanni Blancard quinto die Novembris Anno Do- 

mini 1690. ſecundum poteſtatem quam reſervaverunt ſibiipſis per 

pred. literas vel ſi præd. Dominus Rex & Domina Regina Offic' 

ceſſare cauſarent ante expirationem præd. ſeptem annorum & di- 

mid. unius anni concluſum & agreatum fuit inter partes prædict. 

quod tune iſtud agreamentum una cum prædict. deputatione fact. 

prædict. Ludovico Galdy vel ejus Deputat. & quæ poſtea per 

prædict. Johannem Blancard fact. foret null. & nullius effectus 

remaneret quaſi eadem nunquam fact. fuiſſet in quo caſu præd. 

Laurentius & Ludovicus Galdy non ſolverent præd. Johanni 

Blancard Executoribus vel Adminiſtratoribus ſuis (& cauſam ha- 

ben.) pro aliquo longiore tempore quam quo gauderent & exer- 

cerent dictum officium per ipſos vel eorum deputat. & ſolummodo 

uſque ad diem in quo actualiter amoti forent ab exercitio præd. 

officii ſecundum ratam quadringent. librarum ſterlingorum per 

annum &c. prout per articulos præd. plenius liquet & apparet 

Et idem Laurentius ulterius dicit quod per quendam Actum in 

Parliamento Domini Edwardi ſexti nuper Regis Angliz &c. tent. 

apud Weſtm. in Com. Middleſex per prorogationem viceſimo The AR of 

tertio die Januarii Anno Regni dicti Domini nuper Regis Ed- — cue 

wardi ſexti quinto & ibidem continuat. uſque decimum quintum of Offices 

diem Aprilis Anno Regni dicti nuper Regis Edwardi ſe:ti ſexto Pe. 

inter alia inactitat. fuit authoritate ejuſdem Parliamenti quod fi 

aliqua perſona vel perſonæ ad aliquod tempus (and fo recite the 

At uſque ad the firſt Pꝛoviſo) prout per eundem Actum inter 

alia plenius liquet & apparet Et idem Laurentius ulterius dicit 

quod poſt præd. Actum Parliamenti ſcilicet præd. quinto die 

Januarii Anno Regni Domini Regis & Dominæ Reginæ tertio 

ſupradicto apud London. prædict. in parochia & warda prædict. 

agreat. fuit inter prædict. Johannem Blancard & prædict. Lau- 

rentium & Ludovicum quod prædict. Johannes faceret præfato 

Ludovico deputation. officii prædict. præpoſiti Mar. Anglice of 

Pꝛovoſt Marshal in articulis prædict. mentionat. pro prædict. 

termino ſeptem annorum & dimid. unius anni & ſub conditione 

& agreament. præd. in prædictis articulis mentionat. & quod 
præd. 
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præd. inſulæ qualis præd. Ludovicus Galdy apt. æſtimaret ad dic- 
tum Officium exercend. partes præd. agreaſſent de articulis ſequen. 
Et imprimis quod deputatio ſupramenc'onat. (iſto die dat.) non 
fact. fuit ſed pro exercitio dict. officii idem ad incipiend, a præd. 
ſexto die Julii tune prox. ſequen. uſque ad tempus in quo præd. 
Laurentius Galdy notum faceret præd. Johanni Blancard nomina 
perſonarum quas præd. Ludovicus Galdy convenien. æſtimaret no- 
minare pro deputat. ſuis durante tempore quod inexpirat. rema- 
neret de pred. ſeptem annis & dimid. unius anni & quod tam cito 
quam præd. nominatio & declaratio nominum deputat. præd. fact. 
foret præd. Johannes Blancard obligat. foret facere & mittere 
Anglice to paſs eis novam deputation. pro reſid. dicti termini 
ſeptem annorum & dimid. unius anni & quod iſta deputatio (eo- 
dem die dat.) vacua & nullius effectus remaneret Et ulterius dic. 
quod præd. Laurentius Galdy tam pro ſeipſo quam pro præd. 
Ludovico Galdy parte ſua firmiter alterutri & pro toto conve- 
nerunt agreaverunt & obligaverunt ſeipſos Executores & Admi- 
niſtratores ſuos (cauſam habentes) prædicto Johanni Blancard 
Executoribus & Adminiſtratoribus ſuis & cauſam haben. ſolvere 
vel ſolvi cauſare bene & fideliter vere & de facto præd. Johanni 
Blancard Executoribus Adminiſtratoribus five Attorn. ſuis (cum 
cauſam haberent) ſummam quadringent. librarum ſterling pro 
quolibet Anno bonæ & legalis monetæ Angliz duran. præd. ter- 
mino ſeptem annorum & dimid. unius anni in eadem Civitate 
London. in domo ubi præd. Johannes Blancard habitavit vel ha- 
bitaret ad finem terminorum ſolution. poſtea mentionat. in qua- 
tuor equal. ſolution. videlt. ſuper ſextum diem Octobris ſuper 
ſextum diem Januarii ſuper ſextum diem Aprilis & ſuper ſextum 


diem Julii cujuſlibet præd. annorum de quibus prima ſolutio facta 


foret ſuper ſextum diem Octobris tunc prox. ac etiam quod 
Laurentius Galdy in nomine præd. firmiter obligavit ſeipſum ut 
præfertur defendere Anglice to ſave harmleſs & indempnem 
præſtare prædict. Johannem Blancard ab omnibus periculis præ- 
dict. officii duran. præd. termino ſeptem annorum & dimid. unius 
anni & a dampnis detrimentis & confiſcationibus quæ accreſce- 
rent ab onere prædict. pro negligentia defalt. defect. mala geſtura 
vel mala adminiſtratione tam prædict. Ludovici Galdi quam de- 
putatorum ſuorum vel perſonarum cum quarum nominibus ſpe- 
cificat. in prædict. deputatione inſert. foret vel quas poſtea ap- 
punctuaret pro deputat. ſuis Et quod prædict. Ludovicus ä 
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vel illi quor' nomina &c. bonam & ſufficien. ſecuritatem darent 
gubernaroti pred. inſulz pro exercitio præd. officii in modo ſicut 
conſuet. eſt & in caſu placeret dictis Domino Regi & Dominæ 
Reginæ revocare literas patentes quas conceſſerunt de dicto of- 
ficio præfat. Johanni Blancard quinto die Novembris Anno Do- 
mini 1690. ſecundum poteſtatem quam reſervaverunt ſibiipſis per 
præd. literas vel ſi præd. Dominus Rex & Domina Regina Offic' 
ceſſare cauſarent ante expirationem præd. ſeptem annorum & di- 
mid. unius anni concluſum & agreatum fuit inter partes prædict. 
quod tune iſtud agreamentum una cum prædict. deputatione fact. 
prædict. Ludovico Galdy vel ejus Deputat. & quæ poſtea per 
prædict. Johannem Blancard fact. foret null. & nullius effectus 
remaneret quaſi eadem nunquam fact. fuiſſet in quo caſu præd. 
Laurentius & Ludovicus Galdy non ſolverent præd. Johanni 
Blancard Executoribus vel Adminiſtratoribus ſuis (& cauſam ha- 
ben.) pro aliquo longiore tempore quam quo gauderent & exer- 
cerent dictum officium per ipſos vel eorum deputat. & ſolummodo 
uſque ad diem in quo actualiter amoti forent ab exercitio præd. 
officii ſecundum ratam quadringent. librarum ſterlingorum per 
annum 8&c. prout per articulos præd. plenius liquet & apparet 
Et idem Laurentius ulterius dicit quod per quendam Actum in 
Parliamento Domini Edwardi ſexti nuper Regis Angliz &c. tent. 


apud Weſtm. in Com. Middleſex per prorogationem viceſimo The A& of 


tertio die Januarii Anno Regni dicti Domini nuper Regis Ed- 


Ed. VI. a- 
gainſt ſelling 


wardi ſexti quinto & ibidem continuat. uſque decimum quintum of Offices 
diem Aprilis Anno Regni dicti nuper Regis Edwardi ſeꝛti ſexto Pee 


inter alia inactitat. fuit authoritate ejuſdem Parliamenti quod fi 
aliqua perſona vel perſonæ ad aliquod tempus (and ſo recite the 
AX uſque ad the firſt Pꝛoviſo) prout per eundem Actum inter 
alia plenius liquet & apparet Et idem Laurentius ulterius dicit 
quod poſt præd. Actum Parliamenti ſcilicet præd. quinto die 
Januarii Anno Regni Domini Regis & Dominæ Reginæ tertio 
ſupradicto apud London. prædict. in parochia & warda prædict. 
agreat. fuit inter prædict. Johannem Blancard & prædict. Lau- 
rentium & Ludovicum quod prædict. Johannes faceret præfato 
Ludovico deputation. officii prædict. præpoſiti Mar. Anglice of 
P2ovoſt Marshal in articulis prædict. mentionat. pro prædict. 
termino ſeptem annorum & dimid. unius anni & ſub conditione 
& agreament. præd. in prædictis articulis mentionat. & quod 
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præd. Ludovicus & Laurentius pro deputation. officii præd. ſic 
faciend. ſolverent prefar. Johanni annual. ſummam quadringent, 


| librarum ſterlingorum ſub modo & agreament. in articulis pred, 


The Office 


concerning 


the Execution 


of Juſtice. 


Replication. 


That the 
Iſland was 


conquered. 


And are go- 
verned by 
their own 
Laws, and 
not by the 
Statutes of 
England. 


mentionat. quodque adtunc & ibidem in proſecution. agreament. 


pred. & pro ſecuritat. ſolutionis dict. annualis ſummæ quadrin- 
gent. librarum articuli præd. & ſeriptum obligatorium præd. hic 
in Cur. prolat. fact. fuer. & idem Laurentius ulterius dicit quod 
præd. officium Præpoſiti Mar. Anglice of Pꝛovoſt Marſhal in 
articulis præd. menc'onat. tangit & concernit & pred. tempore 
confection. articulorum agreament. & ſcripti obligatorii præd. tan- 
gebat & concernebat adminiſtration. & execution. Juſticiæ infra 
prædict. inſulam de Jamaica exiſten. parcel. poſſeſſionum & re- 
ventionum dictorum Domini Regis & Dominæ Reginæ Coronæ 
ſux Angliæ & ſub eorum regimine quodque annual. reddit. vel 
ſumma quadringent. librarum per annum per prædict. articulos 
agreat. ſolvend. per prædict. Laurent. & Ludovicum Galdy eidem 
Tohan' ſolut” fuit pro exercitio & deputatione officii prad' contra 
formam Statuti præd' videlt' apud London. præd' in paroch' & 
warda præd & fic idem Laurentius dicit quod ſeriptum obliga- 
torium præd' necnon articul' præd' hic in Cur* prolat* vigore Sta- 
tuti przd' penitus vacua & nullius vigoris in lege exiſtunt Et hoc 
parat' eſt verificare Unde petit judicium fi præd' Johannes action 
ſuam pred. inde verſus eum habere ſeu manutenere debeat, &c. 

Et præd' Johannes dicit quod ipſe per aliqua per præd' Lau- 
rent” ſuperius placitando allegat' ab actione ſua pred inde verſus 
ipſum Laurentium habend' præeludi non debet quia proteſtando 
quod præd' officium Præpoſiti Mar' non tangit ſeu concernit exe- 
cutionem Juſtitiæ idem Johannes pro placito dicit quod inſula 
præd' in partibus tranſmarinis exiſtit necnon ex antiquo habitat 
& poſſeſſionat' fuit per Hiſpanos Indos & alios homines alienige- 
nos & forinſecos inimicos hujus Regni Angliæ extra ligeantiam 
ſive gubernation' hujuſce Regni quodque anno mill mo ſexcente- 
ſimo quinquageſimo quinto inſula præd' & inhabitant” ejuſdem in- 
ſulæ per vim ſubditorum hujus Regni Angliæ virtute debita & 
ſufficien' authoritate in ea parte habit' commiſſion' conqueſt & in 
ſubjection redu@' fuerunt quodque ab inde continue poſtea huc- 
uſque inſulæ przd' necnon inhabitantes & incolæ inde per jura 
leges & Statuta ejuſdem inſula propria & non per aus parlia- 
ment” ſive ſtatut' hujus Regni Angliz regulat' & gubernat' fuit & 


adhuc eſt quodque exccutio officii pred, eandem inſulam & in- 
I colas 
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colas inde tantummodo concernit & in eadem inſula ſolummodo 
executur. & non alibi & hoc idem Johannes parat. eſt verificare 
Unde petit judicium & debitum ſuum præd. una cum dampnis ſuis 
occaſione detentionis debiti illius fibi adjudicari &c. 


Barthol. Shower. 


Et prædict. Laurentius dicit quod bene & verum eſt quod ante Reſolndee that 


fore the 


conqueſtum Inſulæ pred. in replicatione præd. Johannis ſuperius Conqueſt they 
mentionat. Inſula præd. gubernat. fuit per leges & ſtatuta & jura were governed 


by their own 


ejuſdem Inſulæ propria ſed Inſula præd. a tempore conqueſtus Laws, but 
præd. ſemper ſuit parcell. hujus Regni Angliæ & per leges & bot face. 


ſtatuta hujus Regni Angliæ & non per præd. leges jura & ſtatuta 
Inſulæ præd. propria gubernat. & hoc parat. eſt verificare Unde 
ut prius petit judicium & quod præd. Johannes Blancard ab aQi- 
one ſua præd. inde verſus ipſum habend. præcludatur &c. 
Fr. Pemberton, 
To this Rejoinder there was a Demurrer, and the De- 
fendant joined in Demurrer. 


Sed Quia Cur. Domini Regis & Dominz Reginæ nunc hic de Continuancy. 


Judic, ſuo de & ſuper præmiſſis reddend. nondum adviſatur dies 
inde dat. eſt partibus præd. coram Domino Rege & Domina Re- 
gina apud Weſtm. uſque diem Veneris prox. poſt Craſt. Sanct. 
Trin. de Judicio ſuo de & ſuper præmiſſis ill. audiend. eo quod 
Cur. dict. Domini Regis & Dominæ Reginæ nunc hic inde non- 
dum &c. (Continuand. uſque in Ock. Martini) Ad quem diem 
coram Domino Rege & Domina Regina apud Weſtm. ven. partes 
præd. per Attorn. ſuos præd. ſuper quo viſ. & per Cur. dict. Do- 
mini Regis & Dominæ Reginæ nunc hic plenius intellectis omni- 
bus & ſingulis præmiſſis maturaque deliberatione inde habita vide- 
tur Cur. dict. Domini Regis & Dominæ Reginæ nunc hie quod 
placit. præd. per præd. Laurentium modo & forma præd. ſuperius 
rejungendo placitat. materiaque in eodem content. minus ſuffic. in 
lege exiſt. ad ipſum Johannem ab actione ſua præd. inde verſus 
przfat. Laurentium habend. præcludend. Ideo conf. eſt quod prad' 
Johannes recuperet verſus præfat' (Def') debit” ſuum præd' nec- 
non 111. pro damp. ſuis quæ ſuſtin. tam occaſione detent. debiti 


illius quam pro miſis & cuſtag. ſuis per ipſum circa ſect. ſuam in 


hac parte appoſit. præd. Johanni per cur. dictor. Domini Regis 
& Dominz Reginæ nunc hic ex aſſenſu ſuo adjudicat. & pred. 
Laurentius in — &c. | 
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Blankard verſus Galdy. 


12 Plaintiff was Pꝛovoſt⸗Marſhal of Jamaica, and by 
certain Articles made between him and the Defey: 
dant, he granted a Deputation of that Office to the Deken⸗ 
dant fo2 ſeven Pears and an half, under the Peatly Rent of 
four Pundzed Pounds, and the Defendant gave Bond foz 
the Perkozmance of the Agreement, and now an Aiion of 
Debt was bꝛought upon that Bond. 

The Dekendant pleaded the Statute of E. 6. made againſt 
buying and ſeiling of Offices, and averred that this Office 
concerned the Adminiſtration of Juſtice in Jamaica, and that 
1 ok that Statute both the Bond and Articles were 
vold. | 

The Plaintiff replied, That Jamaica was an Jfland inha: 
bited foꝛmerly by the Spaniards, and governed by their own 
Laws ever ſince the Conqueſt thereof by the Engliſh, and that 
the Execution of the ſaid Dffice only concerned the ſaid 
Illand, and the Jnhabitants thereof, &c. 

The Defendant rejoined and confeſſeth ft to be a Conquer- 
ed Nation, but that ever ſince the Conqueſt thereof it was 
Parcel of this Kingdom, and governed by the Laws of Eng- 
land, and not by their own Laws, &c. 

The Plaintiff demurred to the Rejoinder, and the Defen- 
dant joined in Demurrer. 

This Caſe was argued in Trinity Term by the Cotnſel, 
who dzew the Pleadings; and the only Queſtion was, Whe- 
ther the Laws of England were in Force in Jamaica ? 

Jt was ſaid that Ats of Parliament made in England do 
not bind the People of Jamaica, becauſe they have no Repre: 
ſentatives in our Parliaments; many Jnſtances were given 
to maintain this Opinion, as, the Statute of 5 Eliz. hath 
no Fo2ce there, fo2 by that Law 'tis ena#ed, That no Ser⸗ 
vant ſhould be retained without a Teſtimonial, that the Ju⸗ 
ſtices ſhall aſſeſs the Wages of Servants, and that no Per- 
ſon ſhall ererciſe a Trade without being Appzentice fo2 7 
Pears: Now if this ſhould be Law in Jamaica it would de- 
ſtroy all the Planters. | 

The Statute of Uſury doth not bind them, koz they allow 
— fo2 the Loan of Monep than what is permitted by 

at Law. 


- Since 
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Since the Acquiſition of this Place ft hath been taken 
Notice of by ſeveral Aﬀs of Parliament, as, by 12 Car. 2. — 2. 
which is an Ack fo2 p2ohibiting planting Tobacco in Eng- 
land, where tis called a Colony and Plantation of this King- 
dom in America, and in 15 Car. 2. an Ac was made ko; en- 
couragement of Trade; by which it was enafted, That no 
Commodity of the Gꝛowth of Europe ſhall be tranſpozted to 
the King's Plantations in America, but what ſhall be ſhip- 
ped fn England. 

By the Statute of 22 & 23 Car. 2. tis called an Engliſh Cap. 26. 
Plantation in America, which ſhews that the general Laws 
of the Realm do not extend to it, and therekoze this Place 
being not mentioned in the Statute of Ed. 6. that Law hath 
no Foꝛce there. 

And fo2 a further P2oof of this matter the Earl of Derby's 2 And. 116; 
Caſe was mentioned which was thus: 

King H. 4. had the Ille of Man by Conqueſt, and by Let- 
ters Patents he granted it to Sir John Stanly in Fee, in 
which G2ant their was a Clauſe, That the ſafd Iſle ſhould be 
governed by the Common Law of England: Afterwards the 
Earl of Derby made a Conveyance thereof to Uſes, &c. and 
by his Laſt Will deviſed it, &c. and it was adjudged that 
none of the Jnhabitants there had any Inheritance in their 
Lands beſides the Earl and the Biſhop; foz being governed 
by their own Laws, neither the Statute of Uſes oz of 
Wills, o2 any other Ad of the Parliament in England did 

bind them without erpꝛels Yention thereof. 


(2.) Jn the nert Place it was ſaid, That this is not an 
Office, which concerns the Adminiſtration of Juſtice; it was 
compared to a Batliwick of an Pundzed, and as ſuch the 
Sale thereof hath been adjudged not to be within the Sta- 
tute of Ed. 6. Beſides, tis not averred how, oz in what 4 Leon. 43. 
matter it concerned the Execution of Juſtice. 


Econtra. Jt was argued fo2 the Defendant, that in all 
Places there are ſome Methods and Rules of Government, 
and that after an abſolute Conqueſt, the People are wholly 
at the Mill of the Conqueroz, who may make new oz con- 
firm their old Laws; but until ſuch Laws are made, they 
ſhall not be governed by their own Laws; becauſe by the 
Conqueſt —_ Pꝛoperties are loſt, and their Government is 

diſſolved, 
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diſſolved, and by Conſequence none of their Laws remain; 
therekoze the Laws of the Conqueroz muſt take Place; and 
tis very reaſonable that what they enjoy by his Permiſſion 
ſhould be ſubjet to his Government and Laws. 

But tis as unreaſonable that Engliſhmen ſhould loſe their 
Laws by a Conqueſt of a Nation, which Laws are their 
Birthüght, and which they carry with them wherever they 
no: Foz if they ſhould, then by the Conqueſt of an Jnfidel 
Country, their Laws muft remain, and the Engliſh Laws 
muſt be ſubjeft to thoſe of the Alcoran. . 

But my Lo2d Coke in Calvin's Caſe tells us by what Laws 
Kingdoms gotten by Conqueſt ſhall be governed, where he 
makes a Difference as to that Purpoſe between a Chriſtian 
and Heathen Kingdom: Foz by the Conqueſt of the one, their 
antient Laws remain in Fozce till new Laws are made by 
the Conquero2; but by the Conqueſt of the other, viz. by 
Chziſtians, their Laws are wholly abzogated, becauſe the 
Laws of the Heathens are contrary to thoſe of God. 

So that it ſeems not to be a Queſtion now by what Laws 
the Spaniards 02 Natives ſhall be governed there: Foz their 
Country being poſſeſſed by Engliſhmen, the Laws of England 
muſt take Place till the King ſhall think convenient to make 
any Alteration. 

In this Caſe the Pꝛoperty of the Soil is gained by the 
Poſſeſſo2; but the Dominion and Government thereof be: 
longs to the Crown; and to p2ove that the Engliſh Laws 
are in Fo2ce there, this ſingle Jnſtance was offered, viz. 

A Grit of Erroz did lie upon a Judgment given in Ire- 
land befoze that Kingdom was governed by our Laws, which 
| ſcems to be a parallel Caſe. 

As to the Objefion, that they have no Repeſentatives in 
our Parliaments, ft will ſignify very little in this Caſe, be- 
| cauſe the Stature of Ed. 6. was made long befo2e the Con- 
queſt of the Jfland, and therefoze the want of Rep2eſenta- 
| tives can be no reaſon why Statutes which were made befo2e 
that Conqueſt ſhould not bind there. 

| An Engliſhman accuſed there of Theft is to be tried by a 
| Jury, ſo are all Contrafs to be tried by the ſame Method, 
| | and not by the Laws of that Þeathen Country: Now this 
| is Part of the Common Law of England, and if ſuch Laws 
N are uſed there, what Reaſon can be given why Statutes 
| made here, ſhould not likewiſe be of Fo2ce there: 


But 


* 
— 


. ͤ ͤ—— 8 | 
Mich. J W. & NI. iN B. R. 1693. | 225 | | 
But it is plain that ſuch Statutes do bind there, fo2 the 74 
oper of Limitations extends to all Contracts made in that it | 
lace. 1 


_ genes _ 


The Heptarchy was ſubdued by the-King of the Weſt Saxons, 
who impoſed Laws upon the conquered Nation, ſome whereof 30 
have obtained ever ſince, as likewiſe do thoſe Laws which were 14 
made by William called the Conqueroz, and it was a long 
Time bekoze the People had any other Eſtabliſhment. 

Jn 2 R. 3. all the Judges of England met in the Exchequer- , Rep. 23. 
Chamber to conſider whether the People fn Ireland were bound 
by an Ai of Parliament made in England; and they held they 
were not as to ſuch Things which were done there: But that 
they were Subjecks of England, and what they did out of Ireland 
muſt be conkozmable to the Laws of England. 

And fo2 this Reaſon it is not material whether Jamaica is 
— 5 England o not, ſo long as it is ſubjeit to the Dominion 
thereok. | 

'Tis true there are many Statutes which are not uſed there, 
as the Statutes of Uſury, and of Labourers; but theſe are bi 
Laws not obſerved here; and therefoze it is not to be objeſted 16 
that they do not bind in Jamaica. if 

(2.) Jt hath been urged in the next Place that it is not ſafd 44 
in what Manner this Office did concern the Adminiſtration of | 14 
Juſtice; it is averred in the Pleading, that it did concern " 
Juſtice, but it is never ſhewed how oz in what Banner. 

It was alſo ſaid, That ex vi Termini, this cannot be called | 
an Dffice, it is only a Gaoler ; but ff that was admitted, it is 14 
ſtill within the Statue, fo2 no Gaoler is excepted out of the "pi 
At, but the Parſhal of the King's Bench and the Warden of the q 
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Cur'. The Laws by which the People were governed be⸗ 4 
foze the Conqueſt of the Jfland, do bind them till new Laws | 4 
are given, and Accs of Parliament made here ſince the Con⸗ $1 
queſt do not bind them, unleſs they are particularly named; A 
the Reaſon fs, becauſe tho' a Conquero2 may make new Laws, «þ 
yet there is a Neceſſity that the fozmer ſhould be in Foꝛce till 4 
new are obtained, and even then ſome of their old Cuſtoms | 
may remain. 

By the Statute of 27 H. 8. Wales was united to England, Cap. 27. ; 
yet ſome of their Cuſtoms ſtill remain; it is ſo likewiſe in N 
Ireland, which Nation, tho' conquered, pet ſtill retained their 
old Cuſtoms, as in the Caſe of Taniſtry : So that there may 
be a Part of the Poſſeſſions of the Crown of England (as the 
Iſle of Man fg) and yet not governed by our Laws. 
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And therefoze it was held, that Jamaica was not governed 
by the Laws of England after the Conqueſt thereof, till new 
Laws were made; fo2 they had neither Sheriff oz Counties, 
they were only an Aſſembly of People which are not bound by 
our Laws, unleſs particularly mentioned. 

Jn Barbadoes all Freeholds are ſubje to Debts, and are 
eſteemed as Chattels, till the Creditoꝛs are ſatisfied, and then 
the Lands deſcend to the Heir; but the Law is otherwiſe 
here, which chews, that tho that Jfland is Parcel of the Pot⸗ 
ſeflions of England, pet it is not governed by the Laws made 
here, but by their own particular Laws and Cuftoms , and 
fo2 theſe Reaſons Judgment was given fo2 the Plafntiff, 


Matthew werſus Ollerton. 


* EBT upon an Award, and a Gerdi fo2 the Plaintiff; 
248. 612, and it was now moved in Arreſt of Judgment, and the 
674. 857, Exception taken, was, That the Matter in Difference was 
— = ' referred to the Platntiff himſelf, who made an Award, Sed non 
251, 485, allocatur. And the Caſe of Serjeant Hards was remembered by 
514.518, Juſtice Dolben, (viz.) The 'Serjeant took a Þozſe from my 
Ei temp. L02D of Canterbury's Bailiff fo2 a Deodand, and the Archbiſhop 
An. 170. hꝛought his Action, and it coming to a Trial at the Afſizes in 
_ „Kent, the Serjeant by Rule of Court, referred ft to the Arch: 
200, 204, biſhop to let the Pꝛice of the Hozſe, which was done accozd- 

Mod. Ca. ingly; and the Serjeant afterwards moved the Court to ſet 


By 
Ras; aſide the Award fo2 the Reaſon now offered, but it was denied 


_ wy by my Loꝛd Hale and per totam Curiam. 
— 114. | 


42 Robinſon verſus Watkins. 


41 Return of a Habeas Corpus was, viz. That London 
was an antient City, and that there was a Cuſtom in 
the ſald City, fo2z the Mapoz, Aldermen, &c. to make Acks 
of Common Council ko; the better Government of the 
City; that the Cuſtoms of London were confirmed by Ad 
of Parliament; that the ſalid Mapoz and Aldermen, &c. 
being infouned that the Number of Hackney Coaches fn 

+ 6w.z.14, London was greatly increaſed, and the Trade of the 

s&6W.4M. City thereby impaired, did ozder, That the Number of 


cap. 22. 
Caſ. temp. thoſe ſhould not exceed 400, and that none ſhould be licen- 
2 


Mac. 
— 25. led 
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ſed afterwards, but Stage⸗Coaches; that if any Perſon not 
licenſed food to be hired, &c. the Dftender ſhould kozkeit 40s. 
fo2 every ſuch Dffence, to be recovered by Acklon of Debt to be 
bzought by the Chamberlain of the City; that befoze the Le. 
vying of the Plaint, whereupon the Defendant was taken, he 
ſtood with an unlicenſed Coach in Cornhil to be Hired, per 
quod actio accrevit, &c. and that the Defendant was taken 
upon the ſaid Plaint, which is the Cauſe of his Jmpziſon- 

Jt was argued that this AX of Common Council was fllegal; N 7, 
Firſt, By conſidering the Nature and Extent of the Cuſtom, 133. 135, 
and what Operation is made upon it by the Confirmation in 33}; 33% . 
Parliament: Foz that gave no new oz farther Power, oz any in L. & Eg. 
Thing moze than what they had befoze by the Cuſtom, which 257 263. &. 
was confirmed but not enlarged. itz-G. zog, 


Ads of Common Council fn London are no moze than By- 09... 
Laws, they are founded upon their Cuſtoms uſed in the City; $a. 675, 
now they have no Cuſtom to warrant this By-Law, and there- 462, 1085. 
foze it is void; fo2 it being made by a Cozpozation fo2 a pzt- ***7 
vate End, it muſt have a Cuſtom to ſuppozt it: But if it had 512 64. 
been fo2 a publick Good, as fo2 Repairing of an Highway, cc. 
then it might have been well without a Cuſtom. 

Then as to the Reftraining Part of this Law it is void, 
becauſe it is againſt the Liberty of the Subje# to be hindered 
in his lawful Occupation, and fo it was adjudged in the «1 Rep. 54. 
Tailo2 of Ipſwich's Caſe. 


In the Caſe of. Norris and Stupes, the Queſtion was, Jf a Hob. 211. 


Town Coppozate having no Preſcription to exclude others, 9). n. 


could by any particular Pzivilege make a Law to obſfru# all 
Perſons from uſing of a Trade there, having not been Appzen- 
tices in the Town? This ſeemed to be againſt the general 
Liberties of the People; and therefoze of no Fo2ce to bind 
Strangers ating within the Liberties of the Place contrary to 
ſuch Law; but it did not receive any Determination. 

Ring Ed. 3. by Letters Patents confirmed in Parliament, 
gave Power to the Mapoꝛ and Commonalty of London to make 
By-Laws fo? the better Regulating of the City, and they made 
a Law, that no Carman ſhould go into the City without Leave 
of the Mardens of a particular Hoſpital under a certain Pe- » Roll. Abr. 
nalty, and this was held vold, becauſe it reſtrained Men from 35+ 51.5. 
uſing of their Trades, and was in the Nature of Monopoly. | 

'Tis true, fn 32 Eliz. an Action of Debt was bꝛought in 
London, grounded upon an Ack of Common. Council, viz. 
That if any Citizen, Freeman, oz Stranger within the a 

tp 


— 


228 


Mich. 5 W. & M. in B. R. 1693. 


2 


$ Rep. 126. 


City ſhall offer Bꝛoad Cloth to Sale there befoze it is bzought 
to Blackwell-hall to be viewed, That he ſhall fozfeit 6s. 8 d. 
fo2 every Cloth, and this was held a good Law to bind 
Strangers; but the Reaſon of that Judgment can have ng 
Influence upon this Caſe, becauſe that was a good Law made 
to pꝛevent Frauds in ſelling of Cloth not vendible : Beſides, 
it was held that they had a Power by their Cuſtom to make 
ſuch a Law, which is wanting here; and therefoze it wag 


pꝛayed that no Procedendo might be awarded. 


Econtra. The general Queſtion is, Whether it is lawful to 
reſtrain the Number of Hackney-Coaches in London by an Ac 
of Common Council, which was admitted to be no mo2e than 
a By-Law ? And it was argued that this By-Law was lawful, 


Firſt, Jt was inſiſted that a By-law may be good fn part, and 
void fo2 the reſt, and that tho' there was no particular Cuſtom 
to ſuppo2t this Law, yet it was good as founded upon the 
general Cuſtom of London to ſupply all Defets of good Go: 
vernment within the City. 

The Cuſtoms of that City are very antient, and have been 
greatly regarded in the Courts of Juſtice, they have been ſo 
far from being conſtrued to reſtrain Trade within their Liber- 
ties ; that they have been allowed even againſt Common Right, 
and againſt the Rules of Law : As, a Cuſtom to arreſt a Ban 
fo2 Debt befoze it becomes payable ; this hath been held good, 
it is to make the Defendant find better Sureties. 

All By-Laws made fo2 a publick Good, are juſtifiable, fo2 
as ſuch they can be no Burden to the People: CTis true, 
where they are made fo2 pꝛivate Ends, oz fo2 Gain, it is other: 
wiſe; but that is not this Caſe, becauſe by this Law no pzt- 
vate Benefit can accrew to the City; it is a Law made to pꝛe⸗ 
vent a publick Nuſance ; and this was the Reaſon of the Judg- 


„ Roll. Abr. Ment in“ Hayward and Pain's Caſe, which was a By-Law to 


364- 
Sid. 284. 


reſtrain the Carmen from going into the City without a Licence 
from the Mardens of a particular Þoſpital, becanſe it was a 
Law which had no Reſpet to a publick Good, but to the Pꝛo⸗ 


fir of the Holpital. 


But fo2 an Authozity which comes near the Caſe in Que⸗ 
ſtion, this was cited; viz. a By-Law was made in London, 
That there ſhould be but 420 Carts let to hire under Penalty 
of 40s. fo2 every one above that Number, to be paid by the 
OWNER : Now this was a Law made in Reſtraint of a 
lawful Employment, pet it was held to be good: Foz he 


—— —— — — . — — —— —— 8 — 
F 


Mich. 5 W. & M. in B. R. 


the Number ſhould not be reſtrained, it might pꝛove a Ru. it | 
ſance by ſtopping up the Streets, and by hindzing the Paſ- 19 
ſages. | 


Jt hath been objeſted, That thele are different Caſes, be- 
cauſe ſuch By-Laws which have been held good have been 
founded upon Cuſtom ,, but no Cuſtom can extend to Coaches 
which have been newly (et up. - nne 
But what Reaſon, can be given why a By-Law ſhould not be : Roll. Abr. We 
good, which is founded upon a general Cuſtom, to ſupply. all Zr „ 1 
Defeits ok fozmer Laws ? | hob 136. 10 
Many Jnſtances map be given where ſuch By-Laws haue Bult: 11, 14 
been held good, viz. a By-Law made in London, That none bonn. 0 
ſhall make oz uſe a Hot - preſs thete was held good, as founded . 1 
upon the general Cuſtom; fo are all the By-Laws made againſt . = 
Butchers, pꝛohibiting them from ſanding. in certain Streets 
under a Penalty, TY 654.531 w ff 
It cannot be objeted, That this is a Law to licence a, Nu- 8 Rep. 125. b. 
- ance, becauſe the City hath, adjudged, 400, Coaches to be a Cs. El. 203- 
convenient Number; neither can it be (aid to be a Monopolp, 
becaule it is only a. Bettraint of ear denond duch s Mum 
bet; ta exerciſe an Employment in & nartſcular Mace, which hk 
was always allowed to be good. h . wane! = 
- Neither..can-it with any Keaſon be objeded again the Au- 
thozity of the Bayo2 and Aldermen to matze this By-Law, viz 
That Hackney-Coaches have been regulated, by a Statute-* 1, cur. 2; 
Law, which had made it needleſs, if it could be dane by a Sy: p. 2- 
Law; becauſe Acks of Parliament have been made fn-Canfir- 
mation of the Common Law, fo that Things though good in 
themſelves may have Occaſion to be ſuppozted by the Legifla- 
tive Power. 


And laftly, fo2 a late Authozity the Caſe of Gavel and Taſ- 
ker was cited, which was a By-Law to reſtrain Carts to ſuch 
a Number as ſhould be licenſed by the Company of Wood- 
mongers ; and this was adjudged in the Common Pleas, Anno | '$ 
2 Jac. 2. to be a good Law, which Judgment was affirmed in 
the Exchequer Chamber. Adjournatur. 1 
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Pitman verſus Bidlecombe. 


EBT upon Bond, the Condition thereof was, That 
ik the Defendant ſhall pay all ſuch Charges as fall 
appear to be due to John Willis (who was Attozney fo2 the 
then, 8: in pꝛolecuting the Defendant at his Suft, That 
then, &c 

The Defendant pleaded, That it did not appear what was 
due to the Attoznep, &c. 

The Plaintiff replied, That 91. was due to the ſaſd Attoꝛ · 
ep, of which the Defendant had Notice, but had not pain 


The Defendant rejoined, That it did not appear what was 
due, &c. and traverſed that he had Notice thereof, Upon 


Demurrer Judgment was given fo2 the Plaintiff, becauſe 


the Attoꝛney was a Stranger to the Aﬀion, and the Defen- 
dant ought to take Notice at his Peril what was due to the 
Wilmer, z and ſo it was adjudged in the Caſe of Dewel and 

11mort 

- *Tis true, where the Batter falls under the Cognfzance of 
the Plaintiff himſelf, there he ought to give the Defendant 
Notice; as an Aſſumpſit to pay fo Part of the Goods after 
the Rate the Plaintiff ſhould ſell the reff ; there Notice muſt be 
=_ both of the Sale and Pꝛice; but that is not like this 
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Salter verſus Brunſden. 


Icholaus Salter queritur de Johanne Brunſden & Johanne 2576. 
Kite in Cuſtod. Mar. &c. de eo quod ipſi decimo ſexto apon the Su- 
die Septembris Anno Domini 1691. apud &c. in Com, præd. vi ue of Pi. 
& armis &c. bona & catalla videlicet quadraginta quarteria hor- Rent for . 
dei ipſius Nicholai ad valentiam quadraginta librarum adtunc & l — 
ibidem invent' nomine diſtrictionis pro redditu per ipſum Nicho- Rent was 
laum præfat. Johanni Brunſden ſuper dimiſſionem Meſſuagii & due. 
quarundam terrarum eidem Nicholao per ipſum Johannem Brunſ- 

den ante tunc fact. debit. & in aretro fore ſuppoſit. & pretend. 

colore cujuſdam Actus parliamenti in hujuſmodi caſu nuper edit. 

& proviſ. ceper & diſtrixer. & bona & catalla illa fic diſtrict. 

adtune & ibidem detinuer. quouſque poſtea ſcilicet viceſimo tertio 

die Septembris Anno Doinini 169 7. ſupradicto pra”. bona & 

catalla colore actus ill. vendider. & diſpoſuer. ubi revera & im 

facto tempore captionis bonorum & catallorum præd. aut tempore 
venditionis eorundem nullus redditus per ipſum Nicholaum eidem 
ſohanni Brunſden debit. aut in aretro ſuit & alia enormia eidem 
Nicholao adtunc & ibidem intuler. contra pacem dict. Domini 

Regis & Dominæ Reginz nunc & contra formam ſtatuti in hu- 
juſmodi caſu edit. & proviſ. unde dicit quod deteriorat. eſt 8: 
dampnum habet ad valentiam Centum librar. Et inde 1 

ſectam &c. 


Et modo ad hunc diem ſeilicet diem Veneris prox. poſt Craſt, One — 
{ante Trinitatis iſto eodem Termino uſque quem diem præd. Nat — 
Johannes Brunſden & Johannes Kite habuer. licence. ad billam and d there i 
præd. interloquend. & tunc ad reſpondend. &c. coram Domino — 
Rege & Domina Regina apud Weſtm. ven. tam præd. Nicholaus tbe other. 
Salter per Attorn. ſuum præd. quam pred. Johannes Kite per 
Antonium Ettrick Attorn. ſuum Et idem Johannes Kite defend, 

vim & injuriam quando &c. Et dicit quod ipſe non eſt inde cul- 
pabilis Et de hoc ponit fe ſuper patriam, Et præd. Nicholaus ſimi- 
liter &c. Et pred. Johannes Brunſden ad eundem diem licet ſo- 
lempniter exact. non ven. nec aliquid dicit in barram five præ- 
cluſion. action. prædict. ipſius Nicholai per quod idem Nicholaus 

2 | reman. 
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reman. inde verſus eundem Johannem Brunſden indefenſ. &c. ob 
1 quod conſiderat. eſt quod præd. Nicholaus damna ſua verſus 
| præfat. Johannem Brunſden occafione tranſgr. pred. recuperare 
| debeat ſed quia Cur. dict. Domini Regis & Dominz Reginæ 
4 nunc hid incognit. exiſt. quæ damna' idem Nicholaus occafione 
| tranſgr. pred. per præd. Johannem Brunſden ut præfertur fact. 
| | ſuſtinuit Ideo tam ad triand. exit. præd. inter præd. Nicholaum 
| & prafat, Johannem Kite ſuperius junct. quam ad inquirend. quæ 
| damna præd. Nicholaus occaſione tranſgr. pred. per præfat. Jo- 
| | hannem Brunſden ut præfertur fact. ſuſtinuit ven. inde Jur. coram 
| Domino Rege & Domina Regina apud Weſtm. die Mercurii 

prox. poſt tres ſeptimanas ſanctæ Trinitatis Et qui nec &c. ad re- 
| cogn. &c. Quia tam, &c. Idem dies dats eſt tam præfat. Nicho- 
| lao quam prefat. Johanni Kite ibidem &c. 3 


This was an Action bought upon an Ack ok Parliament 
lately made, empowering the Landlozd to make Sale of 
Goods dvſſtratned fo2 Rent after a certain Time therein li: 
mited, in which Ack there is a P?oviſo, viz. That in caſe a 
Diſtreſs or Sale ſhall be made for Rent (by Colour of that ac) 
: pretended to be due, where in Truth no Rent is in arrear, Oc. 
to the Perſon diſtraining; that the Owner of the Goods ſhall have 
an Action of Treſpaſs to recover double the Value. 
_ The Plaintiff had a Judgment. by Dekault, and it was 
now moved in Arreſt of that Judgment, and the Reaſon of- 
fered was, That there muſt be a Lefſo2 and Leſſee to bzing 
this Caſe to be within the Ac, and that if there is no De- 
mile, the Act gives no Remedy, becauſe 'tis erp2eſly declared 
therein, viz. That where Goods ſhall be diſtrained for Rent re- 
Caf. temp, ſerved, and due upon any ' Demiſe, Leaſe, or Contract, &c. the 
Mac. 26, Perſon diſtraining may ſell the ſame, 8c. 
t Nom there is no Demiſe ſufficiently ſet fo2th in this De: 
171, 280, Claration,' neither is it ſaiv, That the Goods were diſtrained 
1424 koꝛ Rent; arrear; but that they were taken nomine diſtricti- 
— _ which is not a good Averment that they were di⸗ 
1272. rained. 
But the Court held the Declaration to be good. 
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Rex & Regina verſus St. John's College. 


DP the Statute of 1 W. & M. made fo2 the Abzogating 3 


the Daths of Allegiance and Supzemacp, and appoint⸗ 
ing of other Daths, tis enaed, That it any Governour, 
Head oz Fellow of any College o2 Þall in either of the Uni⸗ 
verſities ſhall negle# oz refuſe to take the Daths thereby ap⸗ 
pointed fo2 ſix Months after primo Auguſti, and befoze ſuch 
Perſon 02 Perſons as by any Act or Acts are authorized and 
impowered to tender the abrogated Oaths, &c. that then the Go- 
vernment oz Fellowſhip of every Perſon ſo negleting oz re- 
fuſing, ſhall be votd. | 


The abzogated Oaths were injoined by the Statute of 25 


Car. 2. to be taken by all Perſons in Office, either in the Cap. 2. 


Court of Chancery, or King's Bench, or Quarter-Scſlions for the 
County where he or they ſhall inhabit. | 

Several Fellows of St. John's College in Cambridge had 
not taken the Daths purſuant to the Statute of anno x W. 
& NM. and thereupon a Mandamus iſſued out of this Court, 
direfed to Humfrey Gower, who was pead of the ſaid Col- 
lege, and to the Fellows and Maſters there, ſetting fo2th the 
ſaid A#, and that ſuch Fellows had not taken the Daths, and 
that ſicut informamur they ſtill continue in the quiet Jnjoyment 
of their Fellowſhips; therefoze by this TUrit they were com- 
manded to amove them; but 'tis not ſaid vel cauſam nobis 
fignificetis. 


The Return to which Mandamus was (viz.) the Statute of 


25 Ed. 3. whereby, 'tis enaﬀted, that none ſhall be put out of Cap. 4. 


his Freehold, unleſs he be duly bꝛought in to anſwer and be 
kozejudged by the Courſe of the Law; and likewiſe the Sta- 


tute of 28 Ed. 3. That no Man ſhall be put out of his Lands Cr: 3- 


o: Tenements, without being bzought to anſwer by due Pꝛo⸗ 
ceſs of Law, that the twenty Perſons mentioned in the Writ 
were, Anno primo W. & M. (won Fellows of the ſaid Col- 
lege, and were ſeiſed of a Freehold in their Fellowſhips, and 
that ſince the making ok that Statute they were not bzought 
to any Trial, &c. 


Then it was returned, quod in nullo modo conſtat, that they 


had not taken the ſald Daths. | 
Tt was further ſet kozth, That the College was founded 
by Margaret Counteſs of Richmond, That the Biſhop of Ely 
fo2 the Time being, was by the Laws of the Foundzeſs ap- 
pointed Viſitor: That by ſome particular Statutes of the 
Vol. IV. O O o Col⸗ 
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College which were recited in the Return) tis pꝛouided, that 


Fellows, upon Eranilat 


fo2 great Crimes. the age 


, by the Conſent of the Senioꝛ 
and Jitquitp, may p2oceev to an 


Expulſion, and that they cannot expel fo2 any other Cauſe, 8c. 


LA. Raym. This Return was not:ſubſcribed by any Perfon, neither 
128. 67 was the Common Seal of the College affired to it, which (as 
; tt was inſiſted on) ought to be done, becauſe without it non 
conſtat de perſona agatnff whom to bzing an Aﬀion if the Re- 

turn ſhould be kalle; but it was held: that the Seal was not 
material, becauſe the Writ was Direfed to the Head of the 

College by Name, therefoze he is the Perſon who is to make 

the Return, and by Conſequence againſt whom the Action will 


lie, if it is falſe. 


Thoſe who argued againſt the Crit held, | 

(1.) That it was fliegal, and not warranted by any Law. 

(2.) Admitting the Crit to be good, then the Matter re- 
turned is a ſufficient Excuſe. 

As to the firſt Point; a Mandamus hath always been a Re- 

7 Rep. 20. 'medial and beneficial Writ to thoſe who have been oppꝛeſſed, 

Vaugh. 401. efpectally where the Party grieved could not maintain an Af: 
ſize; ſuch CUirits are called by Sir Edward Coke, in Calvin's 
Caſe, Brevia mandatoria remedialia; and they have often been 
allowed to reffbze Men to Places of which they have been dil⸗ 

„Sid. 94,152: poſſeſſed, rather than to turn them to Ackions on the Caſe 
to be recompenced by a Jury in Damages. 

Therefoze the p2oper Office of this mandatozy Writ is to 
reſtoze and keep Men in their ſeveral Places and Imploy⸗ 
ments, and not to diſplace them; but this now bzought, is 
ſo far from being a Remedial Writ, that tis very miſchievous 
to the Parties, fo2 tis to remove them, which is directly con- 
trary to the Nature of the Writ, and to the Opinion of the 

: Bulit. 122. Coutt fn Shuttleworth's Caſe, 11 Jac. where it was held, That 
| a Mandamus was only to be allowed in Caſes of Reſtitution, 
where there have been han and undue Removals. 

This Court hath been always very careful in granting 
theſe Mrits, eſpecially where no P2ecevent (as in this Cale) 

Sid. 10. can be p2oDticed to warrant it; and therefoze it was denied 
v.; 4c. to be granted to make a Man free of a Coppozation, who 
Caſ. remp. had ſerved an Appzenticeſhip there, though the Court held it 
* - very reaſonable that the Perſon ſhould have his Freedom ; 
n L. Eg. and it was likewiſe denied to the Spiritual Court, who re- 
267. fuſed to deliver a Till to the Heir -after it was pꝛoved in 
>. 433- common Fon, without a definitive Sentence; _ 


_—_— 


—— 


2.35 


Reaſon in hoth, Caſes was, becauſe no-Pyzecepent coulp 
ſhewed, that ever a Remedial Writ wag. granted, in 
ters; and if ng Pꝛecedent, then there can be na ſuc 
'Tis admitted by this TUrit it (elf, as well as by, th 
turn, that the Parties had a Freehold in their Fellowſhip, and 
if the Law is moze favourable in any one Thing than in ans 
other tis in the Caſe of a Freehold, aud therefoze was Magna 
Charta made to pzelerve the due Coyrle of the Common Law 
to which every Engliſh Man hath a native Right; but this 
Uirit doth-not only infringe that Right, but doth ſubvert the 
very Courſe of the Law which favours every Man's Poſſeſ; 
ſion; 'tis to turn People out of their Freehold, who are ng 
Parties to the UWrit, tis to puniſh a Man without being 
heard, and tis to execute a Judgment when it doth not ap⸗ 
pear that any Judgment was given; but ſicut informamur, 
which is a Suggeſtion of Perſons unknown againſt the Pꝛo⸗ 
perties of Men, and was never yet allowed. | 
The Law is ſo very careful that Perſons ſhall not be dil⸗ 
poſſeſſed befoze they are heard, that Parties, o2 Pꝛivies to 
a Reco2d (as an Peir oz Executoz) ſhall not have an Aﬀfon 


be 


b Mat ⸗ Pd. 262.4. 


ne 


of Debt upon a Judgment in a perſonal Action, 02 a Scire 14. Raym. 


Facias jn a real Aﬀion to have Execution, till after the Pear 
and Day, that the Defendants may be called in and have an 
Oppoztunity to be heard what thep can ſay to defend thefr 
Poſſeſſions; and this, pꝛobably was the Reaſon of making 
the Statute againſt fozcible Entries; fo2 though a Man is in 
Poſſeſſion by an illegal Title, yet he ſhall not be turned out 
bekoze he is heard. 

But here a Poſſeſſion is indeavoured to be removed by a 
Suggeſtion oz Inkozmation without an Inquiſition by a Jury, 
which is againſt the known Rules of Law, and expꝛeſly againſt 
theſe Statutes ſet fozth in the Return. | 

It had been much better if the CUrit had commanded them 
generally to put the Law of 1 W. & M. in Execution; but as 


807, 1073. 


2 Inſt, 471. 


this Cale is, tis like a Mandamus to an inferiour Court, com- 


manding them ta give Judgment parte inaudita altera, which 
would be very unjuſt, though the Party foz whom the Judg- 
ment was given had a Right. | 

But this Method of Pꝛoceeding was never intended by the 
At of x W. & M. foz by that Law theſe Perſong are only diſ- 
abled to hold their Fellowſhips which are made vold, but the 
Conſequences thereof are left to the ozdinary Bethods of the 


Law. 
eſiaſtical Benefice are likewfſe 


'Thofe who have any Eccl 
depzived by this Ac, if they refuſe o2 negleck to take the 


Daths beyond the Time therein limſted, but it doth — 
e 
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the Patrons to pꝛeſent after ſuch Depzivation; and no Ban 
will ſay that a Mandamus doth lie to a Patron fo2 that Pur: 
poſe ; this would be feſtinum Remedium; and pet if a Perſon 
preſented to a Benefice, refuſeth to read the 39 Articles, oz 
cometh in by Stmony, his Living fs as abſolutely void ag 
theſe Fellowſhips. | 

If this ſhould be admitted to be Law, how eaſy would it be 
to diſplace the Officers of any Cozpozation by ſuch CUrits 2 
fo? 'tis but ſuggeſting an Offence, and the Buſineſs is done, 
the Conſequences whereof would be ſo fatal, that ft would 
out-do the late Quo warranto's, fo2 there the Parties had LI. 
berty to come in and plead. 

In this Caſe the Defendants cannot claim to be heard by 
the Dead of the College and the other Fellows, becauſe ng 
ſuch Thing is commanded by the Writ, but abſolutely to turn 
them out; and if the aſter had Power to examine this Pat. 
ter, it cannot be upon Dath; fo2 he hath no Authozity to ad: 
miniſter it, neither doth the Tarit mention that he and the 
Fellows have Power to remove theſe Perſons, which ought to 
have been alledged. 

Now if the Suggeſtion in the Crit ſhould be falſe, and 
the Fellows thereupon turned out, they have no legal Remedy 
to be reſtozed again; fo2 they cannot have a Mandamus; and 
an Appeal will not lie, becauſe there is a local and pꝛoper 
Viſitor; neither will an Afſize lie, becauſe tis not a ſole Coz- 
pozation; neither can an Action on the Caſe be bꝛought againſt 
Dy. Gower, becauſe what he hath done, is by the King's 
— in the Writ, which is a ſufficient Authozity to 
juſt m. | 

The Reaſon of granting theſe remedial TUrits, is fo2 Want 
of other Means of doing Right to injured Perſons, but here 
can be no Pꝛetence of a Faſlure of Juſtice, becauſe the Col- 
lege is ſubjeft to a Viſitor who hath Power to execute the 
Laws of the Founder; and therekoze a Mandamus will not 
lie: Jt hath been denied to reſtoze a Fellow of a College upon 
undue Expulſion; and ff ſo, no Reaſon can be given why it 
ſhould be allowed to expel one who is not well admitted to a 
Fellowſhip, o2 unduly continued after a good Admiſſion. 

This is the pꝛoper Wozk of the Viſitor, and not of this 
Court; fo2 the College is ſubjeck ad aliud examen, therefo2e 
the Writ ought to have been direfted to him who hath Power 
of examining and cozretting the Fellows, and likewiſe of exe⸗ 
cuting the Powers in this Att. 

Ik therefoze this is a Remedial Writ, and no Pꝛecedent can 
be p2oduced where it hath been granted to expel on, 

| u 
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but always to reſtoze them; ik it will not lie where there is a 
local and p2oper Viſitor; if the Law ſo far favours a Freehold 
that no Man ſhall be diſpoſſeſſed thereof by a bare Suggel⸗ 
tion Ow a Trial, then this Crit now brought muſt be 
illegal. 


—— 


Eis no Objeckion to ſay, that this Court hath granted a 14. Rayn. 
Mandamus to abate a Nuſance without a Trial; tis true, it 277: s. 


Cai. temp. 


hath been done, but then the Fat hath been made certain aac. 337. 


either by Matter of Reco2d, oz by a Uiew oꝛ Pꝛeſentment of 
a Gzand Jury; ſo it was in Jacob Hall's Caſe, who was pze⸗ 
ſented by the Jury fo2 a Nuſance in the highway, though it 
was at Charing-Croſs in the Aiew of the Juſtices coming to 
Weſtminſter-Hall. 

'Tis true alſo, that this Court hath Power to fozm Urits 
to compel the Execution ok Aﬀs of Parliament, but ſo as 
always to take care to pzeſerve the Rules of the Common 
Law. 


(2. Point.) Admitting this Writ to be good, then the atter 
returned is a ſufficient Excuſe. 


The Return begins with the Statute of 25 Ed. 3. That no 
Man ſhall be turned out of his Freehold but per /egem terre, viz. 
by due Pꝛoceſs of Law, which is the ſame Thing; and this 
muſt be (accozding to my Loꝛd Coke) by Indictment oz Preſent- 
ment of good and lawful Ben, which was not done in this 
Caſe, and-therefoze againſt Law; koz this Statute is decla- 
0 of the antient Common Law. 

8 


true, the Statute of 11 H. 7. was made direfly againſt Cap. 3. 


this antient Law, which gives Power to Juſtices of Aſſiſe or of 
the Peace upon a bare Information to judge Offences without the 
Preſentment of a Jury; by which Law this Nation ſuffered 
many Oppꝛeſſions fo2 the Space of eight Pears, and there⸗ 
foze Anno 1 H. 8. that Statute was repealed. 

Next 'tis returned, That it doth not appear to them that 
the Fellows had not taken the Daths, and this may be very 


true; fo2 by the Ack of 1 W. & M. they are injoined to be Cap. 6. 


taken befo2e ſuch Perſon o2 Perſons, who by any fozmer Law 


were impowered to tender the abzogated Daths; now the Fel- $a. 537, 
lows of Colleges were not obliged to take the Dath of Su⸗ 537 


pꝛemacy in any Place by any other Ack than that of 7 Jac. 
which appoints it to be taken in the Þalls of their reſpettive 
Colleges; yet this Statute was made koz their Eaſe ; there 
are no negative Mozds fn it to puniſh them if taken elle⸗ 
where; and being a penal Law, 'tis well fulfilled ff they take 
the Daths in any other Place befoze a pꝛoper Perſon who 

Vor. IV. Ppp hath 


> IIS bo ” ro VI TA. 2 
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hath Authozity to adminiſter the ſame; and therekoze ſince they 
may be taken in many Places, it may not appear to thoſe who 
made this Return that they were not taken in ſome of theſe 
Places; and if it doth not lie in their Knowledge, then Ig⸗ 
nozance will be a good Excuſe. | 

There is no Ac of Parliament which injoins the Head of 
a College to tender, oz the Fellows to take the Daths befoze 
him; fo2 by the Statute of 5 Eliz. Gzaduates in the Univer: 
ſities are appointed to take the Paths in an open Place, be⸗ 
foe a convenient Afſembly to witneſs it, oz befoze ſuch Per- 
ſons who have Authozity by common Uſe to admit them to 
any Degree: Now tis not the Þead of a Houſe, but the Con- 
vocation which admits to Degrees in the Untverſities, and 
there they ought to take the Daths-either in the King's Bench, 
oz at the Quarter-Seſſions, &c. 

But admitting they are found to take the Daths in the 
College-Hall, pet the Maſter and Scholars are not bound by 
the Ack to be pꝛeſent, neither is the Paſter at his Peril to 
make any Entry 02 Memorandum of it. 

Caf. temp. Then they return that they have a local Viſitor who hath 
= 3- 2322 Power to cozreq the ©ffences of the College: Now all ſuch 
' Mod. car, Eleemolynary Coppozations are viſitable in their very Nature 
in L. & Eq. and Creation; and if the Founder doth not give the Ciſito2 
= 154 An Authozity to determine ſuch Offences, yet tis incident to 
Gilb.Eq.Rep. HiS Office; ſo that there can be no Neceſſity of having any 
eGo, Kecourſe to an extraoꝛdinaty Remedy, becauſe the Vilitor 
108, 343. hath as much Power to remove an £ffender by a publick At 
2 Wms. 325, of his own, as by the pꝛivate Laws of the College. 
$2",1z, De hath a peculiar and legal Power excluſive of all others 
to (ee that thoſe Perſons where he is Uiſito2 do conkozm to 
the Laws of the Land, and that none be continued there but 
thoſe who are truly Fellows of the College: So that if the 
Fat ſuggeſted in this Crit is true, then they are no Fel- 
— if ſo, the Cliſitoz, and not this Court, muſt remove 
them. 

But if a Mandamus will lie, Mz. Attorney is too early in 
bringing this, becauſe it doth not appear that the Viſitor was 
obſtruted to make his Uiſitation, oz that Application had 
been made to him fo2 that Purpoſe, and that he refuſed to 
come; 02 that his Power was too wean; and this makes the 
Caſe moze exrtraozdfnary, becauſe the Law requires a Me⸗ 
thod in all its Pꝛoceedings, and depzives no Yan of that 
Authozity which he lawfully hath; and therefoze where it 
gives an Appeal to the Seſſions, the Matter is never begun 
oziginallp there, foz that would be to depzive the — 
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of the Peace of their legal Jurisdi#ion ; ſo likewiſe a UIrift 
of Erro2 out of Ireland to the Parliament here, is never al- 
* —_— Matter hath firſt received the Judgment of B. R. 
in Ircland. 

And laſtly they return they have not Power to erpel but 
fo2 great Crimes mentioned in the Statutes of the College, 
ſo that ik they have any Power it muſt be either by Pꝛelcrip⸗ 
tion 62 Charter; they cannot have it by Preſcription, becauſe 
the College was founded within Time of Bemozy, and they 
have it not by Charter, becauſe not warranted by their Sta- 


tutes. 

So that if theſe JPerſons are expelled from their Freeholds 
it muſt be done by thoſe who have no Power, and befoze they 
are called to anſwer the Fact of which they are accuſed, and 
likewiſe befoze they are tried per judicium parium vel per legem 
terræ, &c. foꝛ which Reaſons it was pꝛaped, That no peremp: 
tow Mandamus might go. 


Econtra. The Writ is good, and the Pꝛoceedings thereon 
are legal fo2 theſe Reaſons. 


(i.) From the Law it ſelf and the Subje#-matter upon 
which it was made. 


The Ack of 1 W. & M. is a Law made fo2 acknowledging 
the Right and Sovereignty of their Majeſties; tis thereby 
enated, That all Perſons ſhall be obliged to take the Daths, 
&c. 'Tis a Law made fo2 the Security of the Government, 
and fo2 ſuſpending of the Perſons and making of their Places 
void who refuſe to give Obedience to it. 

The open Hall of the College is the Place appointed by 
the Statute of 1 Jac. therefoze they who made the Return, 
cannot be ignozant of the INeglet, tis an Offence in thoſe 
who have the Government of the College to ſuffer Men to 
injoy their Fellowſhips who have not taken the Oaths, and 
'tis a weak Excuſe to ſay, That they had no Notice of this 
Matter; fo2 the At doth not put it under any kozmal Exami⸗ 
nation, neither are thoſe Perſons to have any Notice given 
of their Duty; the Statute is ſufficient Notice, and the Ne- 
gle of that Duty incurs a Fozkeiture. 

'Tis a Beach of the Law, and of the Peace of the Govern- 
ment, tis an Jncouragement td ill Men to contemn Jutho⸗ 
rity; and tis fo2 theſe Reaſons that a Mandamus is good, 
fo2 the Offenders do as much as in them is to undermine the 
Government, and to deſpiſe the Ciisgdom and Authozity of a 
Parliament. 


1 (2.) The 


— 
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4 loſt. 71. (2.) The Court of King's Bench hath a ſufficient Autho⸗ 
+ > x 29. tity to ſee this Law put in Execution, for the King having 
| | an executive Power in him fo2 that Jurpoſe hath tranſmitted 
| the ſame in a mo2e ſpectal Manner to B. R. fo2 the P2eſerva- 
[ tion of Right and Juſtice; and therefoze this Court hath a 
| Sovereign Jurisdicion to cozret all Watters tending to the 
| Bzeach of the Peace, which is applicable to this Offence, and 
the Remedy now deſired is p2oper. 
. | It was never yet doubted but that this Court might remove 
; all common Nuſances, oz any Thing done to the Pꝛejudice 
| of the Publick, and certainly a greater Nuſance to the Go- 
vernment cannot be than fo2 theſe Perſons to continue in the 
| Injopment of their Fellowſhips in Oppoſition to the Laws, 
and contrary to a poſitive Statute which hath made this 
| | Place void. 
F 2 Anno 19 R. 2. a TUrit was direfed to the Chancelloz of 
Part dot. Oxon to expel Lollards, and particularly a Ban mentioned in 
that Mrit; ſo that it was then allowed to remove an ill Man, 
and it was obeyed by the Univerſities; and this may be an 
Anſwer to that Objeition made by the Counſel on the other 
Side, that a Mandatozy Writ hath been often granted to 
reſtore, but never to turn a Man out of his Freehold. 

As to that Part of the Return wh ſets fo2th the Sta: 
tutes of Ed. 3. tis in the Nature ok. Demurrer by which 
they would diſpute the Jurfsdi#ion of this Court to grant the 
Writ, 'tis to deny the Statute of 1 W. & M. to be an Ack 
of Parliament, oz that tis Lex terræ; but tis by this Law 
that the Avoidance is made, and ik a Mandamus will lie to re- 
ſtoze a Man to a Place of which he is diſpoſſeſſed, it will lie 
as well to turn out ſuch who are acually depzived by the Law 
of the Land, and in ſuch Caſe it would be to no Purpoſe to 
call them in to anſwer, oz to have a Trial per judicium parium; 
fo2 the At it ſelf is a ſufficient Convittion, of which they are 
bound to take Notice. 

Then as to the Return of the viſitatozial Power, viz. that 
fo2 that Reaſon a Mandamus would not lie, it was ſaid, That 
it hath been often ſettled to the contrary. | 

'Tis true, where local Statutes are made to puniſh Offen- 
ces, ſuch are p2operly cognizable by the Uiſitoz, and this 
Court doth not uſually interpoſe; but this is an Offence 
made by Ac of Parliament, which neither the Uiſitoz, oz 
Maſter, 02 Fellows of this College are pꝛoper Judges to de- 
termine, Cie 
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Tis objeſted, That this is a peremptoꝛy Crit, command: 


ing the Thing to be done without ſaying, vel cauſam nobis 


lizniticetis, &c. but tis ſaid that theſe Perſons had not taken 
the Paths, ſicut informamur, and there are ſeveral Pꝛetedents 
to warrant this Fozm, but none were mentioned. 


Curia. This Statute of 1 W. & M. hath a Reference to 

that of 7 Jacobi, the one Fppoints the Daths to be taken bes 
foze ſuch Perſons who by any AX were authozized to tender 
the Daths of Allegiance now abzogated, and by the other 
the Fellows of Colleges quatenus Fellows are obliged to take 
them in the open Pall, befoze the Pꝛeſdent; and therefo2e 
the Members muſt and ought to take Notice of ſuch publick 
Acts done in their College. 
_ This cannot be taken to be a peremptozy Writ, becauſe 
it ſets koꝛth the Fai ſicut informamur, which Moꝛds muſt go 
to the whole, and ſuch a Conſtrution muſt be made when 
the Crit is grounded upon a Suggeſtion as this is, but 
when upon a Judgment, then 'tis otherwiſe. 

The Viſitor is made by the Founder, and is the p2oper 
Judge of the private Laws of the College; he is to deter⸗ 
mine Dffences againſt thoſe Laws. But where the Law of 
the Land is Diſobeyed this Court will take Notice thereof 
notwithſtanding the Uiſitoz, and in this Caſe the p2operx 
Way to put it in Execution is by this Mrit of Mandamus. 


Waples verſus Baſſet. 


A Special Action upon the Caſe was bzought againſ> 
the Defendant fo2 not keeping of a Bull and Boar, and 


upon a Demurrer to the Declaration theſe Exceptions were 14. Raym. 
taken to it, viz. he did not ſet fo2th that the Defendant was 9 1135. 


obliged to keep them either by Cuſtom, Preſcription, oz other- 
wiſe; neither hath he alledged any particular Loſs oz Da- 


mage by his Cattle not encreaſing, oz that the Defendant i Rol. Abr. 


being Refto2 of a Church ought to find a Boar fn Conſide: 109. $59. 


ration of paying of him Tithes; fo2 which Reaſons the De- 169. 
| 355+ 


cfaration was held ill. 


Vor. IV. Aq Pearſon 


— 


. 
- 
— 


— 
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Pearſon verſus Garrett. 


Trin. 5 Millielmi & Maria, Rot. 177. 


An Aftion T Ohannes Pearſon queritur de Johanne Garrett in Cuſtod. Mar. 
of * —  C- pro eo videlicet quod cum Civitas London. eſt antiqua 
when the tr Civit' cum que etiam in eadem Civitate videlicet apud Paroch. 
marry ſuch a beatæ Marie de Arcubus in warda de Cheape habetur necnon a 
decken toto tempore eujus contrar. memoria hominum non exiſtit habeba- 
Plainiif de- tur quædam antiqua & laudabilis conſuetudo approbat. & uſitat. in 
Agel of Er. eadem inter mercatores Et alias perſonas in eadem Civitate 
change. keſiden' videlicet quod ſi aliqua perſona in eadem Civitate reſiden. 
The Cuſtom fecerit aliquam Billam five notam in ſcriptis ſub manu ſua ſub- 
let lor. ſcript, & per eandem billam ſive notam promitteret ſolvere alicui 
perſonz aliquam denariorum ſummam ad aliquod tempus vel ali- 

qua tempora in hujuſmodi billa ſive nota mentionat. talis perſona 

quæ hujuſmodi Billam five notam fecerit per hujuſmodi promiſſi- 

onem & conſideration. pred. inter mercatores & alias perſonas 

pred. fic ut præfertur uſitat. & approbat. onerabilis eſſe conſuevit 

ad ſolvend. hujuſmodi denariorum ſummam in hujuſmodi billa five 

nota mentionat. hujuſmodi perſonæ cui promiſſio ſolutionis inde 

per hujuſmodi billam five notam facta fuit fore ſolvend. ad tempus 

live tempora in & per hujuſmodi billam ſive notam pro ſolutione 

inde denotat. ſecundum promiſſionem ſuam præd. cumque viceſimo 

primo die Octobris Anno Regni Domini Willielmi & Dominæ 

Mariæ nunc Regis & Reginæ Angliz &c. quarto apud London. 

præd. videlicet in Parochia beatæ Mariæ de Arcubus in warda de 

Cheap præd. idem Jobannes Garret fuit perſona reſiden. in Civi- 

tate London. præd. & fic ibidem reſiden. eodem viceſimo primo 

The note die Cctobris Anno quarto ſupradicto apud London. præd. in Pa- 
— rochia & warda præd. per quandam notam in ſeriptis ſub manu 
ſua ſubſcript. promiſit ſolvere eidem Johanni Pearſon vel aſſign. 

ſuis ſexaginta pecias auri cuneti Anglice Thoeeſcoze pieces of 

- Guinea twenty Shillings pieces of Gold infra duos menſes 

To be paid prox. poſt ipſe pred. Johan. Garret cuidam Elizabethe Pꝛetty 
- legitime marſtat. fozet, videlicet quinquaginta pecias inde pro 
ſeipſo prædicto Johanne Pearſon & decem pecias inde pro uxore 

ſua & idem Johannes Pearſon in facto dicit quod præd. Johannes 

| Garret 
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Garret poſtea ſcilicet vioeſimo octavo die Februarii Anno Regni 
dicti Domini Regis & Dominæ Reginæ nunc quinto apud Lon- 
don. præd. in Parochia & warda prædictis præfat. Elizabethæ 
pretty legitime maritat. fuit per quod & vigore conſuetud. pred. 
prædictus Johannes Garret devenit onerabilis ad ſolvend. eidem 
Johanni Pearſon pred. ſexaginta pecias auri ſecundum promiſſi- 
onem ſuam pred. ac ſuperinde in conſideratione præmiſſ. præd. 
ohann. Garret adtunc & ibidem ſcilicet præd. viceſimo octavo 
die Februarii Anno quinto ſupradicto apud Lohdon. pred. in Pa- 
rochia & warda pred. ſuper fe aſſumpſit præfatoque Johanni Pear- 
ſon adtunc & ibidem fideiiter promiſit quod ipſe idem Johannes 
Garret pred. ſexaginta pecias auri eidem Johanni Pearſon infra 
duos menſes prox. poſt maritagium pred. habit. bene & fideliter 
ſolvere & contentare vellet præd. tamen Johannes Garret promiſ- 
fion. & aſſumption. ſuas præd. minime curans ſed machinans & 
fraudulenter intendens eundem Johannem Pearſon in hoc parte 
callide & ſubdole decipere & defraudare præd. ſexaginta pecias 
Auri ſeu aliquem inde denarium præfat. Johanni Pearſon nondum 
ſolvit nec ei pro eiſdem hucuſque aliqualiter contentavit licet ad 
hoc faciend. præd. Johannes Garret poſtea ſcilicet ſecundo die 


Maii Anno quinto ſupradicto apud London. przd. in parochia & 


warda prædictis per eundem Johannem Pearſon requilit. fuit ſed 
ill. ei hucuſque ſolvere ſeu proinde aliqualiter contentare omnino 
recuſavit & adhuc recuſat unde idem Johannes Pearſon dicit quod 


The Defen- 
dant named. 


deteriorat. eſt & dampnum habet ad valentiam Centum librarum 


& inde producit ſectam &c. 


To this Declaratfon the Defendant demurred, and the 
Plaintiff joined in Demurrer. 


The Action was b2ought upon a Note fo2 the Payment of 14. Raym. 


60 Guineas when the Defendant ſhould marry ſuch a Perſon, 


175, 281, 
744 757» 


&c. in which the Plaintiff declared as upon a Bill of Ex- 759, 744. 


change ſetting koꝛth the Cuſtom of Merchants, &c. 
The Erceptions taken were, viz. That the Plaintiff doth 


1361, 1362, 
t596, 1481, 
1545, 1503, 


not aver that he was a Merchant, oz that the Note was 1542, 545 


made ſecundum conſuetudinem Mercatorum ; neither hath he 
laid any Confideration. 


ſ. temp. 
W. 3. 15. 
16, 36, 37. 


80. 
Caf. temp. An. 180. Caſ. temp. Mac. 286, 287, 294, 316, 295. 1 Mod. Caſ. in L. & ka 2 65,266, 


267, 307, 362, 373. Comyns 75, 311. Stra. 591, 762, 1211, 516, 1151, 1217, 1271. 


RES =. Chis -: 
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This is not ſuch a Cuſtom amongſt Merchants of which 
this Court is obliged to take Notice as Part of the Law of 
the Land; fo2 in Truth there is no ſuch Cuſtom, tis only 
an Agreement founded upon a B2okage, and therefoze can- 
not be within the Cuſtom of Merchants; neither was there 
ever yet any Pꝛecedents to pay Honey upon ſuch a collateral 
Contingency. 

'Tis no moze than a voluntary Note given with a p2eſent 
Conſideration, and if ſuch ſhould be allowed to be within the 
Cuſtom of Merchants, then every thing which is given 
without a Conſideration may be as well within the Cuſtom, 
which would quite change the Law, 


Econtra. . The Queſticn is, Clhether this Cuſtom fs good 
02 not? 'Tis ſufficiently alledged in the Declaration, tis 
not laid to be inter Mercatores only, but inter alias perſonas re- 
ſidentes, &c. aud if ſuch a Cuſtom can be good, then 'tis ad. 
mitted to be ſo by the Demurrer. 

D2. Witherly's Son bzought the like Aﬀfon upon a Note, 
and he was a Gentleman, and no trading Merchant, but 
travelling into France, and had Judgment, which was af: 
firmed in the Exchequer-Chamber. 

Mo Reaſon can be offered why ſuch a Note ſhould not 
bind as well as a Bond, ſince the Conſideration fo2 which 
it was given, was very juſt; fo2 tis lawful foz one Wan to 
help another to a Mike. 

Tf the Note had been given by way of Commerce, it had 
been good, but to pay Honey upon ſuch a Contingency, 
cannot be called Trading, and therefoze not within the Cu- 
ſtom of Merchants. Judgment was given fo2 the Defendant. 


Gale verſus Till. 


N Adminiſtrator bzought a Writ of Error to reverſe a 
Judgment again himſelf, but the Judgment was af- 
3 Leviiz firmed; and now a Motion was made that he may pay 
375- 39% Colts; becauſe it was his own Fault to bzing a Writ of Er: 
toz to delay the Plaintiff, and to put him to Charge; and 
where an Adminiſtrato2 is gulltp of any Wrong oz Injury 
Id. Raym. done, which lies within his own Knowledge, and which he 
1413, 865. might pꝛevent; there if Judgment be againſt him, Coſts muſt 
= temp. be paid. | 
47mg An. 196, 256, 135, 174. Caf. temp. Mac. 276, 277. 1 Mod. Caf. in L. & Eq. 108. 
Comyns 162. 1 Barnes 90, 103, 110. 2 Barnes 99, 106, 100, 102, 122, Stra. 682, 871, 977, 188, 


1106. 
As 


1 
4 * 
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As if an Adminiſtrato2 ſhould b2zing Trover and Converſion Cro. Car. * 
fo2 the Goods of the Inteſtate, and the Converſion happens to II _ | 
be after the Adminiſtration granted, and Judgment againſt him, f 
in ſuch a Caſe he ſhall pay Colts. | 

'Tis true, there is a Caſe repozted by Juſtice Croke, where- 
in the Law was held to be otherwiſe; the Caſe was thus: Cro. Car. 29. 
viz. An Executrir bzought a Tritt of Raviſhment of TWard, 
and the Iſſue being joined upon the Tenure, it was found 
againſt her; three Judges held that ſhe ſhould not pay Coſts; 
of whom the Repozter ſaith that Juſtice Hutton was one; but Hut. 78. 
that Judge in his own Repo2ts declares himſelf to be of ano: 
ther Opinion in the ſame Caſe, with whom Juſtice Yelverton 
agreed, that Coſts ſhould be paid, and their Reaſon was, be- 
cauſe the Aﬀion was bꝛought by the Erecutrir upon her own 
Poſſeflion, and fo2 an Injury done to herſelf by taking away 
the Ward, whoſe Barriage did belong to her; ſa that this 
can be no Authozity againſt the Payment of Colts in this Caſe. 4 

All the Caſes which mention Coſts not to be paid by an Ce 229. | 1 

Executoz 02 Adminiſtratoz are where the Adion is brought in Cro. El. 503. 
the Right of another (viz.) upon Contracts, Obligations, 
o other Specialties o? Things made to the Teſtato2 himſelf, 
and fo2 which the Executoz bzings the Aﬀion ; but where the 
Suit is founded upon their own Contracs, and a Uerdi# 
againſt them, oz they ſuffer a Nonſuit, they muſt pay Coſts, 


Econtra. The Judgment againſt this Erecuto2 is in auter 
droit, and therefo2e as it hath been ſaid no Coſts ſhall be paid; 
it is a Recovery de bonis Teſtatoris, and the Writ of Erro; 
now bꝛought cannot be called an Action in his own Right; fo2 
it is to reverſe that Judgment, and to have a Reſtitution to 
the Teſtatoz's Eſtate, not fo2 his own Uſe, but fo2 the Per- 
koꝛmance of the Mill. 

The Authozities cited on the other Side, are not applicable 
to this Matter; they only p2ove that Coſts ſhall be paid by an 
Erecuto2 where he declares upon an immediate Tort done to 
himſelf, and found againſt him; but this Writ of Erroz is 
bzought to have Relief in the Teſtatoz's own Cauſe, 


Curia. By the Statute of 3 Jacobi it is enafed, That ; Jac. c. 8. 
no Execution ſhall he ſtaid by a CUrit of Erroz, unleſs the and 
Plaintiff in the ſaid Writ give Bail to the Plaintiff in the Action 3. 2 ; 
in double the Sum recovered, to pay the Debt, and Damages and 

Vor. IV. Rrr Colts, 
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Sid. 183. Coſts if the Judgment ſhould be affirmed; it is always held, that 
| an Adminiſtrato2 who brings a Writ of Erro?, ſhall not give 
1 bail, tho' he is not exempted by the Statute, neither ſhall he 
pay Colts in this Cale. 


| Ellery verſus Hicks & Uxor. 


e and Battery was bꝛought by Original againſt Husband 
and Wife; in the Writ there was but one Battery men- 
| | 14. Raym. tioned, and the Plaintiff declared upon two ( vis.) one made on 
| 4. 618, 62. the firſt, and the other on the ſecond of January, and that the 
Defendant ſet on his Dog to bite the Plafntiff. 
The Þusband pleaded, as to the ſetting on of the Dog, 
Not guilty; and as to the Batteries, Son Aſſault demeſne 
and the Wife pleaded, that the Plaintiff and her Þugband 
were quarrelling, and that in ozder to part them, ſhe manus 
impoſuit, &c. ut bene licuit. 
The Plaintiff replied Præcludi non, 8c. quia die & anno, &c. 
in narratione mentionat', &c. de injuria ſua propria inſultum fece- 
runt, &c. 
There was a Uerdit fo2 the Plaintiff at the Aſſizes in Corn- 
wal, and now it was moved in Arreſt of Judgment, and the 
Exceptions taken were, 


(1.) The Aﬀion is bꝛought by Original, in which there is but 
Ante 200- one Battery laid, and two in the Declaration, and ſo there is 
1209, 1220, A plain Uariance ; but this Exception was diſallowen, becauſe 
+ cn apt the Defendant ſhall not take Advantage of an ill Original 
cat. rem”: without demanding Oyer of it, which he had not done; beſides, 
8 _— it is only by Way of Recital in the Declaration, it is like at- 
An. 68, 171, tachiatus fuit, which is naught in an Action of Debt, but being 
Cal. np. only a Recital, it has been held good, 
Mac. 283, (2.) There are two Batteries laid in the Declaration on ſe- 
365. 3, 50. vetal Days, to which the Defendant pleaded Son Aſſault, 8c. 
e and the Plaintiff hath replied but to one (viz.) die & anno, &c. 
101. 4 Ea. de injuria ſua propria, This Exception was alſo diſallowed, 
FG. gs, becauſe it is only a Diſcontinuance, and helped by the Uerdit. 
97-6, 174, It had been otherwiſe upon a Demurrer ; ſo the Plaintiff had 


-. F his Judgment, 


334» 335+ 


— 
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Dighton verſus Granvil. | 


| Ala fon e was obtained in the Reign of King James in an, 850% 36 
Alon commenced in the Reign of Ring Charles the Se- 2 Ven. 321 
cond, and Debt was bꝛought upon the Judgment in B. R. after 
a (Writ of Erro2 allowed, which Tarit was (viz.) quia in Re- Ld. Rv. 
cordo & Proceſſu ac etiam in redditione Judicii loquelz quæ fuit 212. 
in Curia noſtra, &c. Nom the Judgment and Continuances 127 35. 
being in King James's Reign, and the Mtit of Erro2 ſuppoſings 
all to be done in tempore Regis nunc, an Objeftion was made, 
that the Recozd was not well removed, fo2 it ought to be in 
reddit ione Judicii Icquelz quæ fuit in Curia nuper Domini Regis, 
becauſe the loquela was begun in his Reign. 
But Serjeant Pemberton inſiſted, that this was amendable 
by the Statute of 8 H. 6. eſpecially ſince the Mozd loquela 8 H. 6. c. 12 | 
might extend to the whole, and it was amended accowdingly. 1 
Then the Defendant pleaded a Writ of Erro2 depending, | 
and the Recoꝛd certified into the Exchequer-Chamber, to which 
Plea the Plaintiff demurred. Caf. temp.W, 
It was now argued fo2 him, that this was no Plea, becauſe z:;1;, 308, 
Debt will lie in B. R. after a Writ of Erro2 bꝛought, and ſo $23 $07- 
t hath been adjudged; the Reaſon is, becauſe by the Writ of , 4% 
Erro2 the Tranſcript only, and not the Recozd it ſelf is re- 1295, 1179. 
moved ; fo2 if the Judgment ſhould be affirmed in the Exche- | 7 — 
quer, the Execution muſt be awarded in B. R. where the Re- 34 
coꝛd of the oziginal Judgment remains. Sid. 236. 
It has been an Opinion, that if Erro2 is bzought in B. R. 
upon a Judgment obtained in the Common Pleas, that pending 
the Writ Debt will not lie upon that Judgment in that Court, 
becauſe the Reco2d itſelf is removed, and ſo there can be no 
Foundation fo2 an Action of Debt there, but the Reaſon is not 
the ſame in B. R. where the Reco2d is not removed, but the 
Tranſcript only. 
But even this Opinion is againſt the old Books (viz.) in 8 H. 6.31. a. 
4 H. 6. a Urit of Annuity was bzought, and the Plaintiff 
obtained a Judgment. The Defendant bzought a Mrit of 
Erroz in B. R. and pending that Writ the Plaintiff bzought an 
Action of Debt upon the Judgment in the Common Pleas fo2 a 
nomine pœnæ in not paying the Annuity upon a Day certain. 
The Defendant pleaded the CUrit of Erro2 depending, but a 
Reſpondeas ouſter was awarded. f 
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is E. 4. So in Faſter Term 18 Ed. 4. an Action of Treſpaſs was 
bꝛonght in the Common Pleas, and the Parties were at Iſſue 
whether the Plaintiff was the Defendant's Uillatn oz not, 
an? it was found koz the Plaintiff; thereupon the Dekenda nt 

b2zught a Crit of Erro in B. K. and pending that Urit the 
Plaintiff in the oziginal Action bzought Debt in the Common 
Pleas upon the Judgment; and it was then obje#ed, That ſuch 
an Action would not lie, becauſe there was no Reco2d of any 
ſuch Judgment bekoze the Court, that being removed by the 
(Urit of Erroz; but the Judges were of the contrary Opinion; 
fo2 they held, That the Judgment tho removed was in Fozce 
till reverſed, 


Id. Raym. Curia. At the Common Law befoze the Statute of W. 2. if 
629 735 Execution had not been ſued upon a Judgment in any perſonal 
1 Vern. 369. Adlon within a Pear and a Day, the Party muſt then have 
W. ns, bought an Adlon of Debt upon that Judgment; fo2 he could 
305 523. have no Scire fac. upon that Judgment, but now that Statute 
567, 604, applies a p2oper Remedy by giving the Sci. fac. upon the Judg⸗ 
e dp. ment after a Pear and a Day, and it has been held, that a 
An. 199%. Writ of Error pending, was a good Plea in Abatement to ſuch 
— . Sci. fa. But of late Oays that has been over-ruled, tho' it 
. 33 Dorf if — — . * A to a —— 
16, 17, 142, from the ſame Perſon who dies, and afterwar rit of Error 
N oy a is bꝛought upon the Judgment, and pending that Writ, the 
366. Monep due upon that Statute is paid, and there is enough re- 
Für. 175- maining to ſatisfy the Judgment Creditor, that the firft Pay: 
385 * ment to the Cognizee fs good, becauſe by the Writ of Error the 
36. Crecution of the Judgment was ſuſpended. 

Comyns 32!, Put in this Caſe the Demurrer was held good, and after: 


7 zog, Wards the Dekendant was ruled to anſwer over, 


2 Barnes 164, 
170. Stra. 632, 867, 1186. 


Rex & Regina verſus Waite. 


_ — Motion was made to quaſh an Inquiſition fo2 a forcible 
10, 26. 2 2 

Ga — W. Entry, the Exceptions were, viz. 

3- 417, 423, 


495,516, (1.) *Tis ſaid, per ſacramentum duodecim, &c. jurat. & 
_ temp. jmpanellat', &c. and doth not ſay adtunc & ibidem jurat”, 
an. * 235" Kc. fo: if the Time and Plate are not ſufficiently al: 
1 Med. Caf. certained, the Tnquffitfton cannot be good, becauſe the 
„ * Fa may be committed above a Pear paff. And a Cale 


Stra 443, in Dyer was cited foz this Purpoſe (viz.) in quinto Ed. 6. 


474, 794- one 
Dyer 68. b. 
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one Buckler was indifed and outlawed foz Murder in B. R. 
de eo quod ſuch a Day and Pear at ſuch a Place he made an 
Aſſault upon B. Et ipſum cum quodam cultello, &c. felonice per- 
cuſſit occidit & murdravit, without ſaying adtunc & ibidem, and 
fo2 this Reaſon the Indickment was adjudged to be ill. 

But notwithſtanding this Authozity the Exception was not 
allowed in this Caſe, becauſe tis not material here to ſhew 
the Place, &c. fo2 the Party could not be amoved, ſa as to 
make the Oefendant guilty of a Forcible Entry from any other 
Place but from the Land. 

(2.) Exception, viz. By the Statute of 8 H. 5. Reſtitution 
is to be granted where the Tenant of the Freehold only is put out 
of Poſſeſſion, and the Statute of 21 Jac. makes no Alteration 
of any fozmer Law, but only grants Reſtitution where a Termor 
for Years, Cc. is put out of Poſſeſſion : Now in this Caſe 
'tis not ſald, that the Tenant of the Freehold was ouſted, but 
that the Leſſee fo2 Years was ouſted; and it was compared to 
a Caſe in B. R. Mich. 28 Eliz. viz. There was a Leſſee fo2 
Years, and a Reverſioner, and an Jndi#ment was bzought 
upon this Statute ſetting kozth that the Defendant expulit & 
diſſeifivit him in Reverſion, & quendam J. S. tenentem expulit, 
which laſt Wow was applied to both, and two cannot be ex- 
pelled where but one is in Poſſeſſion; and therefoze it ſhould 
have been that the Tenant of the Freehold was diſſefſed, and 
the Leſſee fo2 Pears erpelled, and fo2 this Reaſon the Tndf#- 
ment was held to be naught, per Dolben & Eyre Juſticiarios, 
cæteris abſentibus. 


Griffich verſus Harriſon. 


Here was a Covenant in an Aſſignment cf a Leaſe that 
the Aſſignee ſhould quietly injoy, dc. free and clear of 
and from all Arrears of Rent. | 
An Acklon was bzought upon this Covenant, and the Beach 
aſſigned was, That the Rent was arrear, and not paid. 
The Defendant pleaded that he left ſo much Boney in the 
Hands of the Plaintiff ca intentione to pay it over to the Leſſoz 


Cap. . 


Cap. 15. 


r Salk. 196. 

al. temp. 
Mac. 224, 
306, 307. 
Ld. Raym. 
287, 106, 
124, 635. 
667, 673, 
704, 664, 
898 


in diſcharge of what Rent was then arrear, &c. And upon a Git Eq Rep. 


Demurrer to this Plea it was held good notwithſtanding the 
Objetton, That the Intention was put in Iſſue; fo2 if it had 
been ad ſolvendum, it would have been good, and in this Caſe 
the Plaintiff might have replicd, non reliquit, &c. in manibus 
ſuis ad ſolvend', &c. 

Vor. IV. S INH Perry 


252, 253. 
Stra. 1194. 


— 
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Perry verſus Odingſell. 


Ante 89. —.— Aſſumpſit fo2 Payment ot Money upon a Note, 
and on a certain Day. 

The Defendant pleaded in Bar, that after the Day of Pay- 
ment was incurred, he paid ſo much Money in Satisfaction of 
what was due upon the Note; and upon Demurrer this was 
held to be no good Plea, becauſe after the Aﬀton is veſted 
you cannot plead exoneravit ; foꝛ Payment after the Day ts 
good by way of Diſcharge, but not by way of Satiskaction. 


D E 
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Termino Sancti Hill. 


Anno 5 Gulielmi & Mariæ Regis & 
Reginæ, in Banco Regis, 1693. 


— 


m 


Benſon verſus Scott. 


N an Ejectione firmæ fo2 Copyhold Lands in Eſſex, upon cat. temp. W. 
Not guilty pleaded, the Jury found a ſpecial Gerdi, the 3-49: 388. 
Subſtance whereof was, viz. As to four Acres mentioned | Sal. 18 
in the Declaration they find the Defendant Not guilty, 

and as to the Reſidue they find that it was Parcel of the Ma- 
nor of Witherfield in the County of Eſſex, and held of the 
ſaid Manoz by Copy of Court-Roll, &c. 

That befoze the Ejetment bzought, viz. Octob. 3. 1690. 
Samuel Scott was ſeiſed to him and his Heirs by Copy of i 
Court-Roll of the Lands in Mueſtfon, and being ſo ſeiſed 
did the ſame Day ſurrender it into the hands of the Lozd of 
the Manoz by the hands of Edward Barker and John Pryor 
two Cuſtomary Tenants of the ſaid Mano, to the Uſe of Bar- 
bara Callard and her Þeirs, with a Condition to be void upon 
Payment of 1751. upon the 2oth Day of Auguſt following. 

They find that the Surrender was duly p2eſented at the 
next Court in the Life-time of the ſald Samuel Scott, and that 
he did not pay the Money at the Day, oz at any Time befo2e 
02 ſince, and that he died, and that Martha Scott the Defen- 
dant was his Widow. 

They find that after the Death of the ſaid Samuel Scott, 
the afozeſaid Barbara Callard was admitted to theſe W 
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and ſurrendered the ſame to the Uſe of Richard Scott, the Lef- 
ſo2 of the Plaintiff, who was Heir at Law to Samuel Scott, 
and that the ſaid Richard Scott was admitted, &c. 

They find the Cuſtom of the Manoz, That if any Copy. 
holder die ſeiſed of Copphold Lands having a Wife at the 
Time of his Death, that ſuch Wife ſhall hold the ſaſd Lands 
during her Widowhood fo2 her Free-Bench; then they find 
that the lald Martha Scott was admitted to all the Copyhold 
Lands, of which her Þugband died ſeiſed, to hold the ſame 
during her Widowhood, and that ſhe is fill a Widow; they 
find that the Leſſo2 of the Plaintiff made a Leaſe to him, &c. 
and that the Defendant ejzeed him, and ſo made a general 
Concluſion, 8c. . 

The Queſtion upon this ſpecial Uerdi# was, whether the 
Surrenderee, though admitted after the Death of Samuel Scott, 
the Surrenderoz, ſhall hold this Eſtate againſt the Midow 
who was thus intitled by the Cuſtom of the Mano? 


It was argued that he ſhall, 

(1.) Upon the Conffruffon of the Cuſtom ft ſelf, which is 
that the Widow ſhall injoy the Land in the ſame Manner as 
her Pusband held it in his Life:time ; but he might alien oz 
ertinguiſh his Right; if ſo, that which will determine his 
Eſtate, will likewiſe put an end to her Title. 

(2.) From the Nature of Copyhold Eſtates; fo2 Admit- 
tances to ſuch Eſtates ſhall have Relation to all mean Ads; 
and therekoze the -Admiſſion of the Surrenderee in this Caſe 

1 Rol. Abr. ſhall have Relation to the Surrender; but ff no Admittance 
5 Poll. 21 had been made, the very Acceptance of the Rent by the Lozd 
after a Surrender is an Admittance in Law of him to whoſe 
Ce the Surrender was made. | | 


Cro.Car. 568. And to pꝛove theſe two Points a Caſe was mentioned, which 
was adjudged in B. R. Hill. 15 Car. 1. viz. the Cuſtom of a 
Mano? was that the Wife of a Copyholder dying keiſed ſhould 
have her Widow's Eſtate ; ft happened that in the 1oth Pear 
2 Vern. 564, Car. 1. a Statute of Bankrupt was taken out againſt the 
emp. Copyholder, and the Commiſſioners ſold the Eſtate by a 
Mac. 92 Deed of Bargain and Sale inrolled; Anno 12 Car. the Co- 
404, 495- ppholder died, and his Widow was admitted befoze the Bar- 
1 Med Caf gainee, Who thereupon bzought an Ejetment, and it was 


in L. & 


352. * adjudged that by the Conveyance the Eſtate was veſted in 
2 Mod. Caf. the Bargaivee befoze Admittance; which pzoves that a Copp- 
— 4 holder may ertinguiſh his Right fo as to bind the Eſtate of 


1 Wms. 16, the Widow; in which Caſe it was alſo held, That after the 


280, 330. 
Stra. 445. 


Bargainee 


* 
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Bargainee was admitted it had Relation to the Sale, and 
ſhould deveſt the Widow of that Eight which ſhe might have 
by the Cuſtom. | 

Jf there are two Jointenants of a Copyhold, and one ſur- 1 Inf. 59. b. 


renders out of Court to the ſe of his Will, and veviſeth , 3% - 


his Molety to a Stranger, and Dieth, afterwards this Sur- — 


render is pꝛeſented at the next Court, &c. the Devilee ought W. 3. 297- 
to be admitted, koꝛ by the Surrender and Pꝛeſentment the Join- Ju — 
ture was ſevered, fo2 the Land was bound by 'the Surrender 70, 73. 
by way ok Relation. 5 temp. 
The heir and the Widow are both by Cuſtom, and the 
Widow's Eſtate is no moze than a Continuance of her Pul⸗ 


band's. 


Econtra. The Widow's Title commences from her Mar⸗ 
riage, and ſhall not be defeated by any ſubſequent Ack done by 
the Þusband after the Coverture, 

The Caſe of a Bankrupt Copyholder fs not at all pertinent 
to this, fo2 the Widow was deveſted of her Eſtate there, be: 
cauſe her Pusband did not die ſeiſed, the Eſtate being ſold 
befoze his Death, | 

'Tis true, an Admittance doth refer to the Surrender, and 
likewiſe to all Acts between the Parties, but not to a third 
Perſon as the Widow is; it ſhall never relate to deſtroy a 
precedent Right, which is not conſummate till the Death of 
her husband. ; 

Ik a Ban marrieth, and akterwards makes a Bargain and 
Sale ok his Land and dieth, then the Deed is inrolled, the 
Wife in ſuch Caſe ſhall be indowed. 

Now nothing paſſes from the Surrenderor till the Admittance Cro. Elia. 
of the Surrenderee ; fo2 till then neither the Lozd himſelf, oz 7; - 
the Perſon to whoſe Uſe the Surrender was made; but only La. Raym. 
the Surrenderoz continueth in Poſſeſſion, ſo that the Plaintiff 630. 725. 
in this Caſe hath but an inceptive Title, and therefoze ſhall 553, — 
not defeat the Widow. 1002, 1145. 


Curia. The Midow's Title doth not commence by the Bar: 
riage, if it did, then the Þusband could do nothing in his 
Life-time to pꝛejudice it; but tis plain he may alien oz ertin- 
guild Uis Right, as in the Caſe of Bankruptcy befoze-men- 
ioned. . 
The Free-Bench grows out of the Eſtate of the Pusband; 
and tis his dying ſeiſed which gives the Midow a Title; and 

as the Husband had a defeaſible Eſtate, ſo the CUife may 
have her Free-Bank defeated, 

Vor. IV. 211 'There 
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There is no Difference between this Caſe and that of 
| Joint-tenants of a Copyhold; fo2 as by a Surrender by one 
1 | Joint-tenant, and a Pꝛeſentment thereof, the Jointure is ſe: 
f vered, and the Eſtate is bound by the Surrender by wap of 
FN Relation; ſo in this Caſe the Admittance ſhall relate to the 


. Surrender, and the Eſtate is thereby deveſted. Judgment ſoz 
't the Plaintiff, abſcnte Juſtice Gregory. 


Coombs werſus Talbott. 


at the yearly Rent of 91. per Annum, the Aﬀton was 
brought fo2 two Years in arrear. 
Ante 77. The Defendant pleaded as to the 91. Part thereof Nil de- 
Comyns 391- bet, and as to the other 91. he confeſſed the Demiſe as laid 
in the Declaration, reddendo annuatim 91. fo2 a Piece of 
h Land called Chalwell, and 4os. fo2 other Lands, and 7 s. fo? 
is another Parcel, &c. and quoad 4os. Part thereof Nil debet; 
F | and as to the reſt, Nil habuit in tenementis: And upon a De⸗ 
murrer the Plea was held to be ill, becauſe fn Conſtruftton of 
Law, Nil habuit in tenementis goes to the whole, tho' pleaded 
as to Part; and having likewiſe pleaded Nil debet, that makes 
the Plea double; fo2 upon Nil debet the Defendant might 
3 H. 6. 19. give in Evidence Nil habuit in tenementis ; but by pleading he 
_ 7-21-b. gwed nothing, the Demiſe was admitted; and then by ſaying 
& . the Plaintiff had nothing in the Lands, &c. that made the 
12 H. 8. 11. lca Double * and repugnant; but he ſhould have traverſed 
Cro. Eliz. the whole Demiſe. 


. Collins ver- 
4 fas Parding. Id. Raym. 357, 902, 1551, 1154. * V. Stat. 4 An. c. 16. Caf. temp. An. 218. Cal. 
| temp. Mac. 280, 281, 335, 268. Fitz-G. 189. Comyns 222, 561. 1 Barnes 232, 233, 234, 237. 
&c. 245, 247, 248, &c. 255. 2 Barnes 272, 273, &c. 276, &c. 286, &c. 288, 291, 292, 295. 
Stra. 425, 496, 678, 871, 876, 889, 906, 908, 949, 1000, 1044, 1266. 


| 
ii 1 Salk. 21. EB T fo2 Rent upon a Demiſe of a Þouſe.and Lands 
i 


i Johnſon verſus Oxenden. 


Rohibition Was pꝛaped to the Arches, to ſtap a Suit com- 

menced there fo2 Fees, againſt Which it was ſaid, That 

they are the pꝛoper and beſt Judges of their own Fees, which 
generally ariſe by Conſtitutions Pꝛovincial; and fo2 this 

Reaſon a J*2chibition was denied in the Common Pleas to 

a Proctor who libelled in the Spiritual Court fo2 his Fees; 

and fo2 the {ike Cauſe it was denied in B. R. in Hillary Term 

_— 6. 16 Jac. and the Reaſon then given was, That 'tis juſt a 
_ F. Proctor ſhould be recompenſed fo2 his Trouble and Charge, 
though a Suit was commenced in a Court Chziſtian . 
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Cauſe of which that Court had not an oziginal Jurisdic: 
tion. | 
'Tis true, in Hillary Term 35 8& 36 Car. 2. the Court cf 
Exchequer made a Queſtion in this Batter, but afterwards 
they refuſed to grant a Prohibition in the Caſe of Skelton and 
Lee ; and ſince that Time the Court of Common Pleas in Hil- 
lary Term 2 Willielmi & Mariæ would not prohibit them in 
the Caſe of Frogget the Offictal of Wells and ſoſſelin. 
But on the other Side it was argued, That Courts of 
Common Law take Notice of Proctors Fees; and to p2ove this 
they cited * Dꝛ. Lake's Caſe, who being a Commiſſary, was *3 Leon. 268. 
indi#ed ko: Extoztion foz taking 118. and 6 d. fo; abſolving an , 
excommunicated Perſon; and an Exception was taken to the 
Indickment becauſe it did not ſet fozth what Fee was juſtly 
due. and fo2 this Reaſon it was quached. | 
Chancellors, Regiſters and Proctors are Officers of tempozal 
Pꝛofit, whoſe Fees do not relate to the Jurisdifion of the 
Spiritual Court; there is a pzoper Remedy at Law to recover 
them, and therefoze a Prohibition was pꝛaped. Caf. temp. W. 
3. 9. 171, 
Curia. 'Tis Cuſtom and not the Authority of Conſtitutions 575. _ 
which intitles Proctors, &c. to take Fees, fo2 which an Aﬀton — 
will lie at the Common Law, and therefoze the Spiritual 450, 609, 
Court ought to be pꝛohibiten; the Rule was, That they Un 2 


oe. Vern. : 
ould declare upon the Prohibition. On — 


Mac. 263, 
264, 261. 
Stra. 1108. 


Goodright verſus Corniſh. 8 


Caſ. temp. 


Na ſpecial Uerdi# in Ejectment the Caſe was thus, viz. W. 52.8 C. 

John Knowling was ſeiſcd in Fee of the Lands in Mueſtion, =_ Eq. 189. 
who had Jſſue two Sons, John and Richard. 1 

The Father deviſed the Lands to John his eldeſt Son fo? L4. Raym. 
fifty Pears, if he ſhould ſo long live (which Term was to #73 854. 
commence after the Death of the Teſtato2) and after the De- — 232. 
termination thereof, then to the Heirs Wales of the Body 
of the laid John; and for want of ſuch Iſſue, then to his ſe- 
con Wo in Tail, &c. Remainder to the right Heirs of the 

'V11OT. - | , 

The Father died, John the eldeſt Son ſuffered a Common 
Recovery of theſe Lands, and declared the Ales to himſelf 
ko; Life, and to the Þeirs Bales of his Body; and koz want 
of ſuch Iſſue to the Defendant and his Þetrs. 


John 
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8 Rep. 94. 


John died without Iſſue, and Richard died leaving Iſſue a 


Son of that Name. 

The Queſtion was, Whether John the eldeſt Son had an 
Eſtate Tail by this Deviſe? Ik he had, then the Recovery wag 
well ſuffered to dock that Eſtate, and it ſhall be a good Bar 
to the Remainders. ; 

Tt was argued againſt the Eftate Tail, that the Nature of 
this Deviſe was by exp2eſs Limitation fo2 50 Years, ſo that 
what the eldeſt Son had moze, muſt be by Implication; fo2 
the Term was only deſigned fo2 him; but where the Intent 
of the Deviſo2 is apparent in the Will, no Conſtruition (all 
be put upon his Wio2ds, ſo as to make any Eſtate to ariſe by 
Implication. 

The legal Conftrutton of theſe Wlozds is to expound the 
Deviſe of the Inheritance to be an Exccutory Deviſe: It cannot 
be a Remainder, becauſe a Freehold muſt depend, and be ſup: 
pozted by a Freehold; but here the particular Eſtate being but 
a Term fo2 Pears, tis too weak to ſuppozt a Remainder, 

This was the Opinion of Dyer and Manwood in Mich. 29 
Eliz. in the Common Pleas, that a Remainder in ſuch Caſes 
was void, becauſe there is no Perſon who can rake pzeſently,; 
but if the Leaſe had been made fo2 Life with a Remainder to 
his right Þefrs, then he would have a Fee executed; ſo that 
in this Caſe John cannot have an Eſtate Tail executed, becauſe 
the Limitation to him by Way of Remainder was votd in its 
Creation. 

To p2ove that John took up an Executory Deviſe, they cited 
Matthew Manning's Caſe, which was thus, viz. 

Edward Manning was poſſeſſed of a Term which he deviſed to 
his Cife fo; Life, paying every Pear 71. to Matthew Manning, 
and after the Death of his Clife he deviſed it to Matthew, 
and made his Mike Executrix; ſhe p20ved the Mill, but had 
not Aﬀets ultra the Term to pay the Debts. of the 'Teſtator. 

The Executrir afſented to the Legacy, and paid it con- 
ſtantly to Matthew during her Life, ſhe died Jnteſfate, and 
Adminiſtration de benis non of Edward was granted to Mat- 
thew, againſt whom a Credito2 of Edward bzought an Action, 
and upon Plene adminiſtravit pleaded, the Queſtion was, TUhe- 
ther the Reſidue of the Term was Aſſets in the pands of 
Matthew to pay the Debts of the Teſtator 2 

This Matter was found ſpecially befoze the Lozd Chief 
Juſtice Coke at Guildhall; and upon arguing of it in the 
Common Pleas, Juſtice Walmſley was at firſt of Opinion, 
that the Deviſe to Matthew was vold, becauſe the _ 

erm 
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Term was deviſed to the Executrir fo2 Life, who might 
have ſurvived the ſame; and there was only a Poſſibility 
that ſhe might die within the Term and Matthew ſurvive, 
which Poſſibility could not be limited by way of Remainder. 

But it was adjudged, that it did veſt in Matthew not as a 
Remainder, but by way of — Deviſe, which, in Judg⸗ 
ment of Law, ſhall pꝛecede the Diſpoſition of the Term, 
till the Contingency ſhall happen; as if he had ſaid (viz.) 

Tf my Cife die within the Term, then Matthew ſhall have 
the Reſidue, and farther had deviſed it to her fo2 Life. 

The ſame Point was adjudged th2ee Pears afterwards in 
the lame Court in Lampett's Caſe, which was thus, viz. 10 Rep. 48. 

John Morrice was poſſeſſed of a Term fo) 5000 Pears in a 
Þouſe, &c. he deviſed the Youſe, &c. to his Father fo2 Life, 
Remainder to Elizabeth his Siſter, and to the Heirs of her 
Body, and made his Father Executoz, and died. 

The Siſter married William Taylor, and then the Husband 
and Alike releaſed to the firſt Deviſee. 

Jt was objefed, That Elizabeth having only a Poſſibility 
to have this Term after the Death of the Erecuto2, ſuch 
Poſſibility could not by the Rules of Law be rcleaſed to him 
in Poſſeſſion. 

But it was adjudged, that ſhe had moze than a Poſſibility 
becauſe ſhe took by Exccutory Deviſe, which veſted an Intereſt 
immediately in Point of Law, though not to take Effeft till 
the Contingency ſhould happen; and therefoze by this Releaſe 
their Right was extinguiſhed, and they had abſolutely per- 
feted the whole Term in the Executoz, which befoze was 
determinable by his Death. 

Now in the Caſe at Bar, ik there had been a Limitation 
over to the right Heirs of John, the Remainder could never 
have veſfed in him, but his right Þeirs would have taken 
by way of Purchaſe, becauſe John their Anceſto2 had no Free- Co. Lit. 319. 
hold, but only a Leaſe fo2 Pears, but if he had a Free. „ _. 
hold fo2 Life with a Remainder to his right Heirs, then the 59. OVENS 
Fee had veſted in him, becauſe then thoſe Wozds, (viz. right Polt 381. 
Heirs) would be Woods of Limitation of the Eſtate, and not 
of Purchaſe. | 

This is like a Covenant to ſtand ſeiſed fo2 20 Pears, Remain- 
der to the peirs of the Body of the Covenantoz, which 
is an erectitozy Rematuder, and to be barred by a Com- 
mon Recovery, ch 
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Econtra. Such a Conſtrudion muſt be made of this Deviſe 
that the Mill may have its Effet; and tis a known Rule 
in Law, that it ſhall not be conſtrued by way of Executory 
Deviſe, if it will admit of any other Conſtruction. 

Ld. Raym. This is therefoze a Remainder veſted, oꝛ otherwiſe it muſt 


185, 137- be void; tis an Eſtate-Tail in John of Neceſlity by Jmplica- 


568, 873, tion, becauſe of theſe Mozds, viz. for Want of ſuch Iſſue; 


1 it makes no Difference whether thoſe Mozds follow an 
$4:, 46. Eſtate fo2 Life 02 fo2 Pears, ſo as the Limitation is to the Heir. 
Caſ. temp. : | 
An. — 208. Caf. temp. Mac. 402, 403, 181, &c. 376. 1 Mod. Caſ. in L. & Eq. 253, 254, &c. 
360, 381, 382. Fitz-G. 7, &c. 30, 38, 39, 112, 113, 314, Kc. 1 Wms. 54, 142, 290, 605, 333, 
754, 472. 2 Wms. 471. 3 Wms. 258, 259, 300, 304, 178. Comyns 82, 372, 539, 542, 289. 
Caſ. temp. Talb. 1, 2, 3, 8, 9, 10, &c. 17, 18, 262, Kc. Stra. 130, 133, 427, 729, 802, 849, 
958, 1092, 1125, 1175. 


12 2 A Deviſe to his Mike fo2 Life, Rema nder to William, and 
"ff he have Iſſue Pale of his Bodp, then to ſuch Iſſue, and if 
no Iſſue Male, then to Samuel, &c. ſo to Thomas, totidem verbis: 
It was adjudged, that every one of the Sons had an Eſtate- 
Tail, becauſe of the Mozds viz. if no Iſſue Male, which are 
ſufficient to create ſuch an Eſtate, and yet there was no Freehold 
fo2 Life deviſed to the Iſſue, but only a Deviſe generally. 
The like Reſolution was in Trinity Term 7 Jac.,in B. R.. in 
. U. Abr. a Caſe between Robinſon and Miller, which was a Deviſe 
gk to the Wife fo2 Like, Remainder to the Son of the Teſtatoz, 
and if the Son die without having a Son, Remainder over, the 
Son had an Eſtate-Tail by this Oeviſe. | 
There is as much Reaſon that an Eſtate ſhould ariſe by 
Implication here as in that known Caſe of Pybus and Mitford, 
and tis not material whether the Leaſe fo2 Pears is down: 
ed by the Keverſton in Fee deſcending upon John the eldeſt 
Son and Peir of the Deviſo2; fo2 the Limitation being to 
the Heirs of the Body of John, and he being likewiſe Heir at 
Law to the Teſtator, ſo much of« the old inheritable Eſtate 
ſhall ariſe to him by Implication, which may make him a Tenant 
fo2 Life, and then he hath an Eſtate-Tail executed in him. 
r 121, A Fan having two Sons by ſeveral Uenters, did cove⸗ 
22885 nant to ſtand ſeiſed to the Ale of his Heirs Males begotten on 
the Body of his ſecond Mike (without any p2ecedent Limi- 
tation of an Eſtate fo2 Life) Remainder to his own right 
Heirs : Jt was adjudged that an Aſe did ariſe to the Son 
of the ſecond Mike, becauſe an Eſtate fo2 Life did ariſe to 
the Covenanto2 by Implication; and this was by Operation 
| of Law; fo2 a Limitation to the Heirs of his Body, is in 
2 Mod. Da- effect to himſelf, and then the Caſe is no moze than a Limi- 
1 tation to himſelf fo2 Life, and to the peirs Males of his 
Body begotten on the Body of his ſecond Mike; and this 
was the Caſe of Pybus and Mitford. 5 
3 ä 0 


5 


Hill. 5 W. & M. in B. R. 1693. 259 

So a Deviſe to S. from Michaelmas next fo; 5 Years, Re. Jeg e, 
mainder to A. and his Heirs; S. dies befoze Michaelmas, this 
was adjudged a good Remainder in Contingency, becauſe it 
being in the Caſe of a Mill, the Freehold ſhall be in the Þefr of 
the Deviſo?2 till the Contingency happens. N 

So here this ſhall be a good Devile to the Heirs of the Body 
of John by way of contingent Kemainder, and in the mean 
Time the Freehold ſhall not be in Abefance, but ſhall deſcend 
to him being likewiſe Heir of the Deviſoz. | 

Agreeable to this is a very late Reſolution of both the Courts Paſch. 4. 
of Law in Weſtminſter-Hall, which was thus, viz. — 

John Long being ſeiſed in Fee, Deviſed to Henry Long for Long. 
Life, then to the firſt Son of Henry, and to the Deirs ales Pot 28: 
of the Body of ſuch firſt Son, &c. and fo2 Default-of ſuch Jfſue, 
to Richard Long for Life, with like Remainder in Tail Male, 
Remainder over, &c. 

The Deviſo2 died, and Henry entered and died without Iſſue 
Male, but left his Wife with Child of a Son; then Richard 
entered, and afterwards the Son was bozn, who bzought an 
Ejetment. 

Thoſe who argued fo2 him, would have it to be an Exe- 
cutory Deviſe, and that the Freehold ſhould veſt in Richard 
until the Son was bozn; but it was held to be a contingent 
Remainder, and there being no particular Eſtate in Henry to 
ſupport it, therefo2e it was adjudged void; fo2 otherwiſe, if it 
had been an Executory o2 a Springing Remainder (as it was 
called) in one, it would be ſo in all the Oeviſees, and that 
would be to introduce Perpetuities; ſo here to conſtrue this 
to be an Executory Deviſe, would be to introduce the lame Mil- 
chief, and to elude the Foꝛce of a Common Recovery, which is 
one of the chief Aſſurances of the Kingdom. 


Curia. This cannot be an Executory Deviſe ; if it ſhould, car. temp. 1 
then the Limitations over are void; it muſt therefoze be a Mac. 422. I 
Contingent Remainder, and then it is void, becauſe there is — 5 
nothing but a Term fo2 Pears to ſuppo2t it: And afterwards 314, 316, 6 
in Eaſter Term Judgment was given fo2 the Plaintiff. 854- 4 


2 Vern. 131, 
370. 
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Caſ. temp. 


W. 3. 232. 


233. 
Ld. Ray m. 


n 


Rex & Regina verſus St. John's College in Oxon. 


r was pꝛaped to the Pzeſident of the College, 
&c. fo2 that White who was the Founder thereof, had 
appointed that there ſhould be a Pꝛeſident and fifty Scha. 
lars there, whereof thzee and kozty ſhould be named by par. 
ticular Schools in London, and ſeven moze by thzee Cities, 
of which Briſtol was to name two; That one Baskervile be: 
ing a Scholar of that College, had ſurrendered his Place, 
by Reaſon whereof that City had a Right to name another, 
that they named one King to ſucceed him, who was refuſey 
by the College, and that they had choſen a Perſon in his 
Stead, and therefoze pꝛaped a Mandamus. | 

Object. Such Writs have been granted in doubtful Caſes, 
but not where a Viſitor is appointed, which in this College 
is the Biſhop of Winton, and he is to determine all Things 
concerning that Foundation. 

But it was anſwered, That the Perſon who deſired this 
Mandamus, was only a Nominec, and not yet of the Foun: 
dation, and therefoze the Viſitor had no Power over him 


338, 1345, till he came to be a Member of the College, The Court 


Cai. temp. 


Mac. 49, 50, 


o2dered the Statutes of the College to be returned; & 


53, 58, 62. adjornatur. 
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Termino Paſchæ, 


Anno 6 Gulielmi & Mariæ Regis & 
Reginæ, in Banco Regis, 1694. 


. — 


Jones verſus Morley Mil Balnei & Bar. 


. 

287. 8. C. 
N Treſpaſs and Ejefment fo2 the Manoz of Frenſham in Cafes in Par- 
the County of Surry, a Uerdit was-found, the Subſtance — 140. 
whereof was: 2 Salk. 677. 


That Ann Bowyer was ſeiſed thereof in Fee, and by In⸗ 
dentures of Leaſe and Releaſe bearing date the 22d. and 239. 
Day of January 1664. and made between Edward Morley, who 
was Bother to the Defendant, of the firſt Part, the ſaid 
Ann Bowyer of the ſecond Part, and the Defendant Sir Wil- 
liam Morley and John Wells, of the third Part, in Conſide- 
ration of a Marriage then intended between the laid Edward 


Caf. temp. W. 


and Ann, and of a Settlement of Lands to be made by the - 


ſaid Edward in Jointure of the yearly Ualue of 3ool. the the 
ſaid Ann did convey the ſaiv Mano2 to the Defendant Sir 
William Morley and John Wells and their Heirs, 8c. in Truſt 
fo2 the ſaid Ann and her Þeirs until the ſaid Marriage ſhould 
take Effect, and until ſuch Settlement in Jointure ſhould be made; 
and from and after ſuch Marriage and Settlement, then to the 
Uſe of the ſaid Edward Morley and his Heirs. 


Vor. IV. Xxx That 
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4 That afterwards the laid Marriage was had, and then by 

4 Indenture bearing date about a Year after, viz. 29 Januarii 

| 17 Car. 2. Anno 1665. and ure between Husband and (Wife 

j of the one Part, and Richard Voung and John Truſſer of the 

* other Part, it is recited, what whereas a Fine is already ac- 

knowledged and agreed to be levied the next Hillary Term, by 

Þ | the ſaid Edward and Ann, of the afozeſaid Manoꝛz, it was de: 

| clared that the Uſes thereof ſhould be and enure to the ſai 

is Edward and his Heirs. D 

1 But bekoꝛe the ſaid Fine was levied, viz. 31 Januarii, being 

| two Days after the Date of the kozmer Deed, there was ano- 

wo - ther Deed made between the {usband ok the one Part, and the 
ph ite of the other Part, by which they did covenant and agree 
to make void all fozmer Agreements, Contracts, Writings and 

Deeds whatſoever, until the Þusband ſhould fulfil the Cove⸗ 

tl nants in the Marriage-Settlement of the 23d of January, and 

N. fo2 Default thereof, that the ſald Ann and her Peirs ſhould 

| enter and hold the Pꝛemiſſes. | 

The Fine was levied in the ſame Hillary Term, in which the 
Deed to lead the Uſes thereof was dated, viz, 9 Februarii. 

They find that zoo l. per Annum was not ſettled upon the 
ſaid Ann in Jointure by Edward Morley; but only 250 per 
in Annum, and that charged with an Annulty of 151. per Annum 
+ to another Perſon. 

Sl. - Jn July following, viz. Anno 1666. Edward Morley mott- 
gaged the Pꝛemiſſes to one Doble fo2 6001. and the Pear follow: 
ing he died without Jſſue, and Ann ſurvived about 21 Pears, 
and is ſince dead without Iſſue. 

Sir William Morley the Defendant, as B2other and Þeir 

at Law to Edward, entered after the Death of Ann, and dil⸗ 

| charged the Moztgage made to Doble, and now the Plaintiff 
| Henry Billingham, as Couſin and Heir to Ann Bower bzought 

5 the Ejetment. a 


1 The Queſtions upon this ſpecial Aerdick were, 

(1.) Whether by the Deed dated 29 January any Uſe was 
raiſed to Edward Morley, becauſe it was dated in Hillary 
Term, and it declared the Uſes of a Fine of next Hillary 
Term following, which muſt be a Pear afterwards, and 
therefoze that Fine levied in the ſame Term, in , 4 
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that Deed was dateo, cannot be to the Uſes in that very Deed; 

and fo2 this the Caſe of Whetſton and Wentworth was cited, 

where it was held that if a Recovery be ſuffered Octab. Mich. 

and then an Indenture, dated 14 Novemb. next enſuing de⸗ 

clares, That all Recoveries HEREAFTER to be ſuffered be- : Rol. Abr. 
tween the Parties ſhall be void, this Moꝛd bereafter ercludes 77 

all Recoveries ſuffered befoze, without averring the Intent of 

the Parties that it ſhould be otherwiſe. 

'Tis true, pꝛecedent Indentures ſhall dire the Ales of : rep. 71. b. 
Recoveries, and other Conveyances made afterwards ; but 14. C. 
no Reaſon can be given why the Uſes of the Fines and Re. ©: 
coveries ſhould not likewiſe be guided by ſubſequent Deeds, 
and that they are ſo gulded it was ſaid, That Anno 6 H. 8. 

a Feme ſole ſuffered a Common Recovery, and being about 

to marry, declared the Uſes thereof to be immedfately after pyer 306. 

Marriage to her Husband and her ſelf and their Yeirs ; 
afterwards they and the next Heir of the Mike by Inden⸗ 
ture (taking Notice that ſhe had no Jſſue) declare their In⸗ 
tent to be that notwithſtanding the kozmer Deed, the Heirs 
of the Body of the Woman ſhould have the Land, and that 
therefoze they would ſtand ſeiſed thereof to themſelves in ſpe- 
cial Tail, Rematnder to the right Þeirs of the Feme: And it 
was adjudged that by this ſecond Deed the Uſes of the Reco- 
very were changed. 

(2.) The chief Queſtion was, whether the Deed of 31 Javu- 
arii did not revoke and controul that of the. 29th preceding, be- 
cauſe it was made and executed befoze the Fine was levied ? 
Fo? it is not a Fine till engroſſed, and then and not befo2e 3 
the Uſes are raiſed; but befoze that Time the Parties were 
come to a new Agreement; and therefoze no Ale could ariſe 14. Raym. 
3 2 by the Deed of 29 Januarii; twas a Kevocation — 
or it. : 4 — p 

And as to this Matter it was ſaid that there was ſome 1054, 799, 
Difference to be made where a Fine is levied, and-the Ales a 
thereof declared by a ſubſequent Deed varying in ſome Cir: Ct temp. 
cumſfances-from the Fine, fo2 in ſuch Caſe the Party himſelf An. 181, &c. 
and his ÞHefrs (though not a Stranger) is bound and can: 9% © 


210, &c. 


8 _ it to be to any other Uſe than is declared in that 436, &e. 
ce a |; 3 ms. 200, 
But where the Deed declaring the Uſes of a Fine is Pre- 09305; . 
cedent, and then a Fine is levied varying from ſuch Deed, 29, 19. 
there all Parties are at Liberty to aver againſt it, becauſe the 8. '7- 9+ 
— ſtands ſingly by it ſelf; and this is now the Caſe at? 


r. 
3 'Tis 
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Ld. Rayn. Cis a very immaterial Objeckion to ſay, that this Deed of 
51552!» 31 Januarii is void, becauſe made only between Þusband and 
1. * 2 And. 58. Mike; fo? it is a Writing which will amount to a * Deed Poll, 
| i Vern. 214, it is an Agreement ſhewing the Intent ok the Parties; and 
* Weh. Gi. it is therekoze ſufficient to declare the Ale of a Fine, fo2 an 
328 Uſe is a Creature of Equity, and therefoze any Agreement be: 
| — V: tween the Parties by which their Intentions do platnly appear 
iN * Moor +89, has been held to be a good Appointment of an Uſe tho' * void 
„ uu to operate as a Deed, as a Bargain and Sale not enrolled 
'| ©, purſuant to the Statute, oz a Feoffment without Livery, ſo 


1 An. 196, , 2 
\F ;8, Le. ag it is made between the Parties, and of the ſame Lands. 
; 


Cal. temp. 
Mac. 245, 412, 413, 436. Gilb. Eq. Rep. 16, 17, 18. Fitz-G. 301. 1 Wms. 264. 2 Wms. 243, 
127. 3 Wms. 189. Caf. temp. Talb. 41, 42, 43, 167, 171, &c. . 


And as ſuch Agreements are ſufficient to declare the Uſes ok 
138 a Fine, ſo a Parol Agreement will be good to hinder the Rafſing 
j of an Uſe where there is a manifeſFand plain Variance between 
the Deed and the Fine, as it is here; and therekoze if this 
Deed of 31 Jacuarii, amounted to no moze, tis not only a ſuffi: 
cient Declaration of the Aſes of this Fine to the Mike and 
her Heirs, but it hinders. any Ale ariſing to the Þushand, and 
the rather, becauſe the Deed of 29 Januarii reciting the Fine 
ara... did not declare any Ciſes to him; fo2 there never was any 
it " Leon, 25. ſuch Fine levied as is therein recited (viz.) A Fine of the then 
1 cro. El. 219. next Hillary Term after the Date of the Deed, fo2 the Fine 
1 d % levied was in the ſame Hillary Term wherein the Deed was 

2 251. dated. | 
Beſides, that Deed of 29 Januarii was only direto2y, and 
the Ales therein declared were at all Times revocable till the 
Fine was levied; and therefoze this intermediate Deed of 
. 31 Januarii, being another Direction and Declaration ok the 
1 Parties, and coming befoze the Fine was actually levied, is 
| not only ſuficient to revoke thoſe fozmer, but to declare new 

Aſes to the Mike and her Heirs. 

Econtra. It was argued fo2 Sir William Morley, That this 
Fine and Deed of 29 Januarii made but one Conveyance, and 
that there was no Deed intervening declaring other o2 any 
Ciſes which did not conſiſt with thoſe declared by that Inden⸗ 
ture. 

8 That there muſt be a favourable Conſtruction made of Deeds, 
I! .  accozding to the common and reaſonable Jntentions of the 
Parties, tho' there may be ſame Room fo2 a pꝛivate Jntend- 
ment; but no Man can think chat theſe Perſons did intend 
this Fine ſhould be levied a Pear after the Date of the Deed; 
it is neither agreeable to Reaſon oz the uſual Pꝛactice amongſt 
Pen, to have Fines levied ſo long after the Dates of 3 

en 


4 „ * *2 T 4. . 4 ® 6, - 
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Then as to the Batter it was ſaid, A 


1. That this Deed and Fine made but one Conveyance; 
and that there was no Variance between them. 

2. That the Uſes were well directed by the Deed of 29 

3. That they were not revoked oz altered by the Cubſe- 
quent Deed of 31 January made between the Hugband and 


Mike. 


As to the firſt Point it was agreed, That the Fine was 
the ſuperio2z Ack which dzew the Deed to it, they are both 
between the ſame Parties, and concern the ſame Lands, and 
therefoze are but one Conveyance. 

It was ſo adjudged in Wigſon and Garret's Caſe, viz. 

The Earl of Leiceſter by Deed dated 21 Eliz. covenanted 
to levy a Fine, &c. to Truſtees to the Uſe of himſelf fo2 
Life, and after his Death the Lands to be ſold fo2 Payment 
of his Debts, with a Power of Revocation by any Writing un- | 
der Hand and Seal; a Fine was levied accozdingly. LU 

x Feb. 24 Eliz. he covenanted with other Truſtees to lev ; 
another Fine of the ſame Land to the Uſe of himſelf in Ta 
with divers Remainders over, which Fine was alſo levied, 

The Queſtion in that Caſe was, whether this latter Deed 
by which he covenanted to levy a Fine to other Uſes was a 
Revocation of the fozmer ? 

Jt was argued, That the Deed alone could not do it, be- 
cauſe fn Operation of Law it was ſuſpended till the Fine 
was levied; and it was but an Executozy Intention till that 
Time, becauſe he might have altered his Mind, and not le- 
vied the Fine purſuant to his Covenant : Beſides, it was no 
erpzeſs Revocation, and the Rule is that ſuch Powers * Of the Ex. 
which go to deveſt an Eſtate muſt be ſtrifly purſued. —_— 

Neither could the Fine alone without the Deed be a good „. ; Mc. 

Execution of the Power, becauſe it was not purſuant to 268. and the | 
the Deed of 21 Eliz. fo: he having reſerved a Power to re- {© <4 4 
voke by any CUriting under his Þand and Seal, a Fine f 
cannot be called ſuch a Writing, fo2 tis a Recozd. But 4 
it was adjudged upon the whole Matter a good Revoca- | | 
tion; fo2 tho' theſe were ſeveral Inſtruments made at le- La. Raym. 

veral Times, yet they were but as one Conveyance; and 955. 1198, 

tho' tis not revoked by the Fine it ſelf, yet the Covenant 

Vor. IV. Yyy ta 
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1 Rol. Abr. 
849. 


a levy that Fine wozks a Revocation, which Covenant is 


made perfect when the Fine is actually levied. : 
So here, when this Fine was levied, tho at a different 


Time from that Fine mentioned in the Deed of 29 Januarii; 


yet they both make but one Conveyance, and the one adds 
Strength to the other. 

But there was a Judgment which comes nearer to the 
Caſe at Bar both in Reaſon and Conſequence, and it was 
thus, viz. 

One Parker by Deed dated 31 Octob. 8 Jacobi granted a 
Rent-charge in Fee to Warden, in which Deed there was a 
Covenant to levy a Fine to theſe Uſes (viz.) That if the 
Rent could be in artear at the Oays limited in the Deed 
fo2 the Payment thereof, and no Ofſtreſs to be taken upon 
the Land; oz if taken and replevied, that then the Gzantee 
and his Þeirs might enter, &c. 

Warden by Bargain and Sale enrolled and dated 12 Junii 
x Jacobi conveys his Intereſt to Fiſher, and afterwards half 
a Year's Rent was in arrear, viz. fn Oftob. 11 Jacobi. 

In Trinity Term 12 Jacobi, a Fine was levied to the Uſes 
of the firſt Deed dated 31 Octobris, and Fiſher diſtrained fo; 
Rent in September following. | . 

Two Juſtices, viz. Coke and Montague held, That not⸗ 
withſtanding this Rent was in Arrear bekoze the Fine levied, 
yet that being once done made but one Aflurance, and the 
Ciſes thereof were well guided by the firſt Indenture: Their 
Reaſon was, That tho' theſe were diſtin Aﬀs, and done at 
ſeveral Times, pet in Conſtrution of Law they ſhall be ta- 
ken as one, becauſe the firſt Deed was executory only till the 
Fine was levied, and muſt then of Neceſſity have Relation 
to the oziginal Cauſe. . 

'Tis true, Juſtice Houghton and Doderidge held, That no 
Uſes were raiſed till the Fine was actually levied, which was 
not done till after the Rent was due, and therekoze ſuch 
Uſes which were raiſed afterwards could not extend to the 
Rent arrear befo2e that Time; but the other Opinfon ſeems 
— be better warranted by the Books and Authozities in 

aw, 

To apply it therefoze to the pzeſent Caſe, viz. the firſt 
Deed dated the 29th of January was only executory till the 
Fine was actually levied, it waſted on and attended that 
Time, it was the firſt and only Cauſe why the Fine was af- 
terwards levied, which being once done muſt look back and 
have Reſpet to the oziginal Cauſe, 

1 Neither 
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Neither is there any Variance between theſe two Acts, fo2 
the Deed recites that a Fine is already acknowledged, which 
by common Intendment muſt be taken to be the Caption 
thereof befoze the Term in which the Deed is dated, other- 
wiſe 'tis not Senſe to ſay afterwards, viz. and agreed to be 
levied the then next Hillary Term; fo2 how can a Fine be ſaid 
to be already acknowledged, and agreed to be levied a Pear 
afterwards ? ; 


But ſuppoſing the Fine was to be levied a Pear after the 


Date of the Deed, pet if tis levied bekoze, tis ſtill in Pur⸗ 
ſuance of the oziginal Intention of the Parties, and being 


of the ſame Lands, it cannot with any Colour of Reaſon be 


intended to be different from what was at firſt deſigned by 
the Deed of 29 Januarii, and therefoze no Parol Averment 
ought to be admitted againſt it. 


(2.) But Authozities are not wanting in the Books to 
p2ove that the Uiſes may be well directed by the firſt Deed 
of 29 Januarii, viz. Baron and Feme by Deed covenanted to 
levy a Fine ok Lands to W. upon Condition that if they oz 


either of them paid 943 l. to W. at Lady-Day 1611. that Bridgman 
then his Eſtate ſhould ceaſe, in which Deed the Husband din 


covenant that he and his Þeirs ſhould enjoy the Lands un- 
der that Condition of Payment, &c. and after Default the 
Rents to be received by W. and his Þetrs, without Jnter- 
ruption, &c. Six Months afterwards there was a ſubſequent 


Deed made between the ſame Parties, and of the ſame 


Lands under the ſame Condition of Payment as in the firſt 
Deed, and the Þusband did covenant that he and his like 
would make a further Aſſurance by Fine to-W. and his 
peirs, under the ſame Condition, until Default of JIay- 
ment, &c. and after Default, to the Uſe of W. and his Yeirs 
abſolutely; which is different from the Uſes declared by the 
firſt Deed, fo2 thoſe were, That W. and his Heirs ſhould re- 
ceive the Rent if Default ſhould be in Papment, &c. 


- 


In Eaſter Term following a Fine was levied by the IÞuf- But it was 


band and Mike to W. and his peirs; and it was adjudged 
that the Uſcs ſhould be directed by the firſt Indenture. 


revoked 02- altered by the ſubſequent Deed of 31 Januarii, be- 
cauſe it hath no Reference to any Fine levied; it limits no 
Ales to any Perſon whatſoever; tis only a perſonal Agree- 
ment and a Covenant between husband and Wife, tis not 
made between the ſame Parties, neither hath it any Rela- 
tion to the fozmer Deed, 3 


becauſe the 
Jury found 
that the Wiſe 
diſagreed to 


z. The Uſes being well limited by the firſt Deed, were not de hd Decd. 


— 
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Now if this intermediate ac between the firſt Deed and 
the Fine levied, ſhould be a Revocation of the fozmer Uſes, 
no Man can be ſafe in lending Boney, there would be an 


—— 


1 eaſy Way opened to baffle Creditozs, and to defraud them 
* ok their — Debts, if the firſt Deed and Fine will not give 
But the Þugband cannot covenant with the Wife, noz ſhe 
with him, they are but as one Perſon fn Law; and therefoze 
. as this latter Deed ſtands by it ſelf, tis nothing, tis void 
j h both in Law and Reaſon, becauſe there is but one Party 
| "Tis true, if it had any Relation to a Fine, it might 
amount to a Declaration of its. Uſes, but there is neither 
Mention of any Fine oz fozmer Deed; therekoze if it ſhould 
is be a Revocation, tis only quouſque the Husband ſettle a Join- 
Il; ture, &c. but it will not amount to that, becauſe if it is a 
1H Covenant, tis void; fo: a Wife during Coverture cannot 
3 bind her Freehold but by Fine, where ſhe is examined, and 
4 barred by Eſtoppel. . 
And 'tis fo2 this Reaſon that the Counteſs of Rutland's 
- Caſe cannot be applied to this, where it was held, that the 
laſt Indenture ſhall diret the Uſes of a ſubſequent Fine, which 
was ſhoꝛtly thus (viz.) The Earl of Rutland by Deed dated 
the roth of March did covenant with B. and G. to aſſure the 
Mano? of E. to them before the End of the next Trinity Term 
by Fine, 8c. to the Uſe of the ſaid Earl and his Lady, and the 
Heirs of the Earl. 

On the 28th Day of the ſame March he made another 
Deed to the ſaid B. and G. by which he covenanted to con- 
vey the ſald Mano to them before Lady-day then next follow- 
ing, to the Uſe of the ſaid Earl, and the Heirs Males of his 
Body, Remainder over, &c. By which laſt Deed the Earl 
did covenant with his ſaſd Truſtees, That it he ſhould not 
ſuffictently convey, &c. befo2e the ſaid Lady-day, that then he 

and his Þeirs would ſtand ſeiſed thereof to the Uſes con- 
tained in the ſecond Deed, ' | 

On the 17th of September following, and not befo2e, the 
Fine was levied; and it was adjudged, that the Uſes thereof 
were gulded by the laſt Deed; but the Reaſon was, becauſe 
it was a good Conveyance at Law, it being a Covenant to 
ſtand ſeiſed to ſuch Uſes; which differs from the Caſe at 
Bar, becauſe the latter Deed was made between Þusband 
and Mite only, and therefoze void. | 

Pere is no Alteration of the Binds of the Parties as to 
the Uſes befoze declared, no2 any expꝛeſs o2 fmplied Revo- 
cation; the latter Deed is no moze than a Contraf, and 
that was never pet allowed to make a Revocation ; fo; = 


2 
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pole the HÞusband and Wife had covenanted between them- 


ſelves to ſell the Land, it would not have been a Revocation 
of the Uſes. 

This Contra# is as much void as any Agreement can be 
which is made by a Feme covert, who cannot be bound by 
any Ack, which ſhe doth to her Pꝛejudice; and fo2 this Rea- 
ſon tis that ſhe ſhould not take Advantage of any At which 
ſhe can da fo2 her own Benefit. 

"Since therefoze this latter Deed of the 31 of January dotb 
not refer to the Fine, ſince tis only a perſonal Contract, 

and cannot therefoze amount to a Revocation; and ſince tis 
void in Law, it being no legal Conveyance either to affet 
the Cſtate, oz bind rhe Perſon of the Moman; therekoꝛe the 
Ales declared by the * 5 muſt ſtand unaltered and 
not revoken. 1 


Curia. The ſecond Deed is not only Evidence, but it 
actually changeth the Uſes of the firſt Deed; fox befoze the 
Statute of, Frauds any Thing, even a Parol Declaration 
of the Ales ok a Fine, was good. | 

Now ſuppoſing this to be a Deed poll, pet it will have 
the ſane Operation as a Deed indented, fo2 they both wok 
by way of Eſtoppel; and therekoze in Hillary Term nono 

ill” Judgment was given fo2 the Plaintiff, which was af- 
terwards removed by Writ of. Erroz into the Þoule of 
Peers, and there the gens was . 


| Rex & Regina verſus ed 


Noormatici againit the Defendant, ſetting forth, that the 1 Salk. 167. 


City of Norwich was an antient City incozpozated, whoſe W. ug 
Liberties were. confirmed Anno 5 H. 4. which King made it s. c 
a County, aud gave the Inhabitants therear Power to chuſe a. . 
two Sheriffs every B , "Gar => 


FP... on the at oy anuary 15 Car. 2 the Charter grant⸗ W. z. 269 


ed to that City 4- was confirmed, by which it was 27% << 
pony, that. Jud Sheriff thereof ; ſhail- be choſen by the Cal temp. 
heriffs and Aldermen, and the other by the Dapop An: 132. 
and orjalty of. the ſatd City, and that they ſhall bene. ne: — 
won 0 # 17-2 upon the 29th Day of September in the 179. 
Guildtalf of the ſald eh Wage the PEN « and two 0} _ 1295 
Juftices MAY: ha 1 l . 1 1 


Vol, IV. To A 692% 4 % 3 < Z. 406 bo 3365 Ss "4 That 
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That the Defendant on the 9th of July 4 Willi. was by the 
Mapoz, 'Sheriffs and Aldermen, &. duly choſen Sherlt of 
the ſaid City juxta formam chartz Car. 2. and they aver him 
to be a Perſon capable of the Office, and that he han due 
Notice that he was choſen, 8c. and was requited to take the 
Oath of a Sheriff on the 29th of September following, but 
that he refuſed ſo to do, and to take upon him the laid Of- 
fice of Sheriff, to the great Þinderance of the Bulinels both 
of the King and his Subjeits, cc. | 

The Defendant pleaded the Statute of 13 Car. 2. cap. 1. 
commonly called The Corporation Act, by which tis enatted 
(viz.) That no Perſon ſhall be elefed oz choſen into any Df, 
fice of Truſt in Cities, Cozpozations 02 Bozoughs, who 


* tall not within one Pear next befoze ſuch Elefon have taken 


the Sacrament of the Lord's Supper actcozding to the Rites ot 
the Church of England, and in Default thereof ſuch Election 
is declared' void. 75 | | 
Then he averred, that fo2 ſeveral Yeats kalt paſt he was 
a Proteſtant Diſſenter, and did not take the Sacrament within 
a Pear befoze he was choſen Sheriff, &c. \ that the Choice 
was vold; and of this he gave the Bayo!, &c. Notice, 
be further lets fozth, that on the 19th of July primo Willi 
& Mariz he did take the Oaths appointed by the Statute of 
1 Will. &. Mary Entituled, An Act for removing and prevent- 
ing all Diſputes concerning the fitting of that Parliament, and 
ſubſcribed the Declaration appointed by the Statute of zo 
Car. 2. cap. 1. Entitled, An Act for diſabling Papiſts to ſit in 
either Houſe of Parliament, &c. if ra 
They reply, That he as a Member or the Chürch of Eng 
land, ought to have taken the Sacrament within a Pear be: 
foze the Elettfon, and that he ought not to be excuſed from 
taking upon him the Dfftrce by his own Default, &c. 
- The Defendant rejoined, that he ought not as a Member 
of the Church of England to have taken the Sacrament every 
Pear, accozding to the Rites of the Church, &c. faz that by 
an Ac —_—_—_ Will. & Mariz foz f Pꝛoteſtant 
Differiters from the Church of England from the Penalties 
of certain Laws therein named, tis enadted, that no Law oz 
Statute of this Realm made againft Popiſh Recuſants, er- 
ting the Statutes of 25 Car. 2. and 30 Car. 3, fo: dila- 
ag Papifs, 8c. ſhall be conſfrued to extend. tg" Dillenters 
from: the Church of England, who: ſhatl take the Paths pze- 
ſcribed by the Statute of 1 Willi. & Mariz'cap. 1. and ſttb- 
ſcribe the Declaration enjofned by 30 Car. 2. cap. 1. Which 
Daths and Declaration the Tuſtiees of Peace in their Quar- 
| - 8 ter 
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tet⸗Sellons are obliged to tender to the Perſon: By which 


Statute of 1 W. & M. tis farther enaied, that ſuch Per- 


ſons. who ſhall take the ſaid Paths, and ſubſcribe the ſary 
Declatation, ſhall not be liable to any — 
tioned in the Statute of 35 Eliz. noz 22 Car. 2. entitled, An 


and ſubſcribed the Declaration, &c. 
The Plaintiff demurred generally, 


Pro Quer. The Intent of the Statute of iz Car. 2. was 
not to keep Men out of the Church, but to incapacitate ſuch 
who would not confoxm, that they might not hold any Office 
till they came in to the Church; foz otherwiſe it would be to 
give a Yan Dppoztunity by his wtlful Default to avoid an 
Dffice of Burthen when tis coming upon him; and fo it 
was adjudged” in Sir John Read's Caſe, whoa was extommu⸗ 
nicated ka not paying Alimony, and becauſe he would not 
take off the Excommunicatton when he was appointed She: 
riff of the County, he was fined 150 I. 

- *Tis true; Sexttite- ſaith, that if the Perfon ele#ed 
ſhall not within a Year befoze his Election receive the Sa: 


wi 
crament, that it ſhall be void; but as to that, the Statute Cc. tems. 
able Expoſition (viz.) it ſhall be dow to. 15 


have 8 
D hall. nar. be: pres not qualifing 
not e wa 02 ng 
"is line the of Biſhops, Deans and Chap- 
if not purſuant to the Statute, will be 
adjudged vold; but it. hath often been ruled, that they are 
not void to all Intents, but only to the Lefſozs themſefves, 


reaſonabls Confftufion. 


the Sacrament once in a Pear, and that is part of the Law 
of the _— But mW — —— — ſaith, 
there is another Law made primo W. & M. to exempt 

- from being puniched fo2z Nontvnformity, "which is a 
very unneceſſary” Excute, becauſe. a Puniſhment” is not nom 
intended foz any Thing erempted by the Statate, but fo2 
an Dffence at the Common Law in not qualifyſng þimſelf 
to 


79. 


und againſt their Succefſozs; fo: * Statutes muft have a bund. 


110. b. 


Every Sun ls enjoined by the. Eccleſiatſcal Law to tate: 


Ld. Raym. 
499, 300. 
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14 Car. 2. 


cap. 4. 


17 Car. 2. 


cap. 2. 


to take the Office of a Sheriff fo2 the Service of the Govern, 


_ and which by Law he ought to take upon him. 

Then as to the Pleading, this Rejoinder is a Departure 
from the Bar; fo2 he hath pleaded the Statute of 13 Car. 2. 
which (as he alledgeth) made his Election void by not re: 
ceiving the Sacrament within a Pear; and in his Rejoinder 
he ercuſeth himſelf from taking the Dffice by pleading ano: 
ther Statute (viz.) that he ought not to take the Sacrament 
accozding to the Rites of the Church, &c. as a Member 
thereof," &c. which is not purſuant to the ſame Thing. | 


Rotheram Serjeant contra. Ik the Elettion is made by. the 
Statute of 13 Car. 2. then the Defendant - was never law⸗ 
fully choſen Sheriff, and ſo cannot be puniſhed; and it 
would be very inconvenient if he ſhould be compelled to att 
without a legal Elefton, becauſe be would * uncapable of. 
executing any Pꝛoceſs. | 

The Statute intended only to vilable Ven who were not 
of the Communion of the Church of England to hold publick 
Offices, and not to puniſh them ik they did not qualify them- 
ſelves; it was made in Favour of the Church, and not to 
tnflift Punihments. upon Diflenters fo: Nonconfo2mity:;-fo2 
they being excluded (unleſs they would qualify themſelves) 
the Pꝛofits of all the great and beneficial Places thzoughout 
the Kingdom, muſt. of Conſequence. be enjoyed by . 
men. 

That this was the Intent and Deſign of that Law, witl 
moze plainly appear by comparing the Bartholomew and Ox- 
ford Acts together ; the one enjoins that every Parſon, &cc. 
ſhalt. within a Time limited declare his Allent to the Book 
of Common Prayer, oz that his Living ſhall be ipſo facto void. 
The other enacks, That if they have not declared their Al⸗ 
ſent as akozeſaid, and ſhall take upon them to peach, that 
then they ſhall not come within five Miles of a Coppozation,) 
02 the Pariſh: where he was Parſon, upon Penalty ot 401. 
which ſhews that the firſt A# makes the Living onlp vold, 


but the other inflits-the Punichment; therekoze the! Deken⸗ 
Dant cannot be puniſhed in this Cale, becauſe the Statute ok 


30 Car. makes the Election vold, but adds no Pauidment 
ta the Perſon unqualitied. 1307 1 
As to the Dbjetton, that the Jncapacity ariſes from the 
Default of the Defendant himſelf, that cannot de material; 

fo2 if he removes from the Coppozation, he ſhall not de pu. 
niſhed ' fo2 not erecuting the Office, rh pet he — thereby 
made erg by * n at 10 — 
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| Che Neglet in not receiving the Sacrament is not an Ok. 
fence at the Common Law, oz againſt any Statute, tis made 
ſo by the Canons which injoin the receiving of it thzee Times 
in a Pear; ſo that ft doth not fall within the Cognfſance of 
the Tempozal Courts to puniſh the Defendant, but by that 
Law againſt which the Offence was committed. 

But if B. R. ſhould take Notice of it, he ought not to be 
made a Criminal upon a bare Pꝛeſumption, fo2 he may be 
hindzed from receiving of it by an Incapacity ok Mind, by 
Sickneſs, 02 otherwiſe. | 

Neither can Str John Read's Caſe be any Authozity againſt 
the now Defendant, becauſe he was lawfully appointed to be 
Sheriff, and his Incapacity incurred ex polt facto, which is 
different from this Caſe. 

But if the Neglef to receive the Sacrament was an Df- 
fence bekoze the Statute of 1 Will. & Marie, pet tis not pu- 
niſhable now; fo2 by that Statute Proteſtant Diſſenters are ex⸗ 
einpted from the Puniſhment. inflifed on them as ſuch by any 
foziner Laws; and though they diſſent from the {awful and 
eſtabliſhed Church, yet if they are Pꝛoteſtants, and have taken 
the Oaths and ſubſcrſbed the Declaration, they are not to be 
puniſhed fo2 Nonconfo2mſty ; and the Defendant hath averred 
himſelf in his Plea to be qualificd in theſe Points, and ſo not 
to be pꝛolecuted fo? 4 | 

Jadicium. Afterwards fn Hillary Term 6 & 7 W. & M. Judg⸗ 
ment was given fo2 the Plaintfff (viz.) That the Cozpoza- 
tion⸗Ack never deſigned to exempt Dilſenters from bearing 
Offices in the Government, but to eſtabliſh a Succeſſion of 
Perſons who were well affefed to ft, fo; otherwiſe it would 
be an Incouragement fo2 ſome Men to perſiſt in their Mon- 
confozmity on Purpoſe to avoid Dffices of Burthen and 
Charge, inſtead of bzinging them to conkozm, which was 
chiefly intended by that Statute, | 

'Tis a Fault in the Defendant not to have received the 
Sacrament at leaft once in a Pear, becauſe by the Canon 
Law which hath been received here Time out of Mind, he is 
obliged ſo to do; and therekoze tis very abſurd to aſledge as 
an Excuſe, what is really a Neglet of his Duty. 

If he had been diſabled by a Judgment in Law, he might 
have been ercuſed; fo2 though his Fault o: Negle# was the 
Dccaſion of ſuch Judgment, yet 'tis a Park ſet upon him by 
the Government, 
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BWiut in Caſe of an Excommunication where he may remove 


the Diſability, there he ſhall not be excuſed. 

Then as to the Pleading he doth not ſay, that he could 
not receive the Sacrament, &c. fo2 the ſake of his Conſct- 
ence. Suppoſing then a Ban befoze the Ack of Indulgence 
of 1 W. & M. had neglefed o; omitted to receive the ſame 
within a Pear befoze his Elefion to an Office, no Man will 

that it (ould have ercuſed him. 


ſa 
The Defendant therefoze ſhould at firfl have pleaded in 


Bar, That he was a Diſſenter from the Church, &c. and then 
bzought himſelf within the Compaſs of the Ac of Indulgence, 
of which the Court cannot take any Notice, becauſe tis a pzi⸗ 
vate Ack; fo2 befoze it was made, the Law did not take any 
Notice of Proteſtant Diſſenters, but only of Diſſenters from the 
Church in general; beſides, tis an AX which doth not extend 
to all Soꝛts of Proteſtant Diſſenters, but only to ſuch who ſhall 


quality themſelves as therein is pꝛeſcribed. 


Ik therefoze the Ac ok Indulgence is a pzivate Law, then 
the Cozpozation-Aﬀ will not be a ſufficient Excuſe fo2 the De: 
kendant to be exempted from this Office, becauſe the Act never 
intended to excuſe him who was liable befoze; it was not 


made in Favour of Diſſenters, it intended to make Perſons 


qualify themſelves the better to ſerve the Government in eſta- 
bliſhing faithful Officers therein, and ever ſince the making 
of that Law, when a Freeman who was a Diſſenter, was cho- 
n an Alderman of a Cozpozation, he never inſiſted upon the 
# as an Excuſe, but ſubmitted to a Fine, and ſo muſt the 


Defendant. 
„as it was ſafd at 


But one Judge, (and the Lozd 
Bat) being of a contrary Opinion, (viz.) That the Defendant 
was ſufficiently puniſhed by the Coꝛpozation⸗Ad, in being dil⸗ 
abled to hold any Dffice oz. Imployment of Pꝛoſit; and now 
to puniſh. him by an Inkozmation, would be a double Puniſh- 
ment fo2 one Offence, which the Law will not allow; there- 
koꝛe there being a Capias againſt the Defendant pro fine, and 
he now appearing fn Court, he was fined five Barks, and 
no mo2e. | 
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Rex & Regina verſus Kemp. 
Mich. 5 Willielmi, c. Ret: 333- 


gan facias out of the Petty-Bag to repeal Letters Pa- 4. Ram. 
tents, &c. ſetting koꝛth, That King Charles the Second #; ©: <- 
did on the 25th of July Anno 12 of his. Reign, grant to W. „, 
Martin the Office of Searcher in the Pozt of Plymouth, quam 4e. 8. C, 
diu Domino Regi placuerit. . > my . 
That on the 14th of January Anno 25 of his Reign, the Mac. 258, 
King by Letters Patents reciting the Gzant to Martin, &c. fr.. 355- 
did grant this Office to William Fryer fo2 Life, habendum cum 91, 92, 290, 
mortem, ſurſumredditionem vel forisfacturam of the ſald *c- 308. 
Martin, it ſhould be vold, with a non obſtante to the Statute 3. 
ok 14 R. 2. c. 10. | 
William Fryer on the 24th of December Anno 27 Car. ſur: 
rendered his Intereſt to the King, who in Conſideratfon- there- 
of the ſame Day did grant this Office to Henry Kemp foz Life, 
to commence upon the Death, Surrender, Fozkeiture, oz other 
ſooner Determination whatſoever of the Eſtate of Martin, and 
in the ſame Letters. Patents grants it to William Kemp fo 
Life, upon the Death, Surrender, oz Fozfeiture ot Henry 
Kemp and Martin. | | 
Henry Kemp died, Martin ſtill ſurviving, then the King 
died, ſo that Martin's Patent was vold; foz he having only 
an Eſtate at Mill inſiſted that it was not only determined by 
the Gzant made to Fryer, but by the Demiſe of the King, and 
William Kemp being poſſeſſed of the Office by'Uirtue of the 
laſt G2ant, a Scire facias was bzought to repeal it, to which 
he demurred. ; | 


The Queſtions were, 


(1.) Whether the Gzant made to William Fryer was good | 
02 not; foz if that fails, then the Gzant to Kemp is void: 
, the King can grant an Office to commence in 


(1.) The Gant to William Fryer is bold, becauſe the Effate 
of Martin being only during Pleaſure, it was too weak to ſup- 
po2t a Gant of this Difice in Reverſion, which was likewiſe 

, to 


* 
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to commence upon ſuch an Incertainty as the Oeterminatton 
of the King's Will. | 7 
Beſides, the King was miſtaken in his Gꝛant both in Point 
of Law and in Faf. | 
Firſt in Point of FaT, becauſe he intended to grant an 
j | Eſtate in Reverſion to Fryer ; now Martin having an Eſtate 
ith at Will, and ik that Will be determined by the G2ant lt ſelf 
"0, to Fryer; then the King had the Dffice in Poſſeſſion, and Fryer 
| 18 muſt have it ſo, which was never intended. | 
'Tis plain that the King thought that Martin had a moze 
durable Eſtate when he made the Gzant to Fryer, fo2 Martin's 

2 Browal. Patent is recited in Fryer's G2ant, which Patent was then 

ö actually determined; now where an Office oz an Intereſt in 
an Office is recited to be in being when in truth it is not 
ſo the Time of the Gꝛant, tis enough to make that Ozant 
vold. 

Dyer 197. b. Ring H. 7. Anno 9. of his Reign, by Letters Patents 
made Robert Blague Remembzancer of the Exchequer fo2 Life, 
who Anno 3 H. 8. was made one of the Barons of the Ex- 
chequer quam diu ſe bene geſſerit, he ſtill executed his firſt Ot 
fice by Deputy, and afterwards, viz. 7 H. 8. he got Leave of 

We the King to grant ft to his Son fo2 Life, when it ſhould be 

| vold by his Death oz Surrender, oz by any other Means 

"FP whatſoever; but becauſe he had no Right to the Office after 

'/Þ he was Baron, therefoze it was held that the Gzant to the 

1 Son was void, and a Scire facias being bꝛought by the King 

1 it was repealed. | | 

. 'Tis obſervable that the King doth not ſay ex certa ſcientia 

. & mero motu damus, &c. Nom ſuppoſe he had died befoze 

„ | Martin, as in Fai he did, that would certainly have deter⸗ 

Wi mined his Intereſt, but pet the Patent ſaith that Fryer's In⸗ 

1 tereſt ſhall not commence, but upon the Death, Surrender, 

5 02 Fozteiture of Martin. 

| 3 Leon. 6, Sit Thomas Moor being poſſeſſed of a Term fo2 44 Pears 

165 : And. 6, mas attainted of Treaſon, the King ſeized it, and made a 

1 Gzant thereof to Phillips, Habendum foz 21 Pears after the 

1 End of the Term made to Sir Thomas; now this Leaſe to 

I Philips was adjudged vold, becauſe the firſt Leaſe fo2 44 Pears 

| being fozfefted by Attainder was extinguithed in the King long 

1 befoze that Leaſe was made; ſo that the Eſtate and Intereſt 

| to Philips was not well limited in the Commencement, which 

| q ſeems to come near the Caſe at Bar, fo2 by the G2ant to 
|: Fryer his Intereſt was to commence upon the Death, &c. of 

1 Martin, when it actually commenced in Poſſeſſion, becauſe Martin 

had only an Eſtate at Mill which was determined by that 

very G2zant made to Fryer. Cs 
2. 


i 
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2. The King was miſtaken in the Law, foz by the Pꝛemiſſes 
in his Gzant his Will (as to Martin's Intereſt) being deter- 
mined, then the Habendum to Fryer, after the Death of Martin 
can have no Operation, becauſe its Office is to limit, and 
not to revive o2 ertinguiſh. | | 

And the Non-obſtante to the Statute of R. 2. will not help, 


becauſe the G2ant to Fryer fs void; tis true the firſt Gzant - 
is recited in the ſecond, fo2 otherwiſe it had been clearly vold 


by the erpzeſs Mozds of the Statute of 6 H. 8. c. 15. which Pyer 237, 


Law was..made on Purpoſe that the King might not be de- 
ceived in his Gzants; but this Recital of the firſt Gzant muſt 
be intended at the Suggeſtion of the Party, and he having 
kallly inkozmed the King, viz. that the Gzant to Martin was 
fn being when the King had determined his Mill, that falſe 


339 


Inkozmation being the Conſideration upon which the ſecond's Rep. 55. b. 


Letters Patents were grounded ſhall avoid the G2zant. 

It therefoze the G2zant to Fryer was void in its Creation, 
then his Surrender to the King muſt be likewiſe void, and if 
any Thing paſſed by the ſecond Szant to Kemp, it muſt be an 
Eſtate in Poſſeſſon, and muſt veſt pꝛeſently which was never 
intended; it cannot be an Eſtate ko; Life in him to veſt in 
noms, BY the Law will not allow any Frafions of an Eſtate 
fo2 Life. 

And to p2ove that at the Time of the ſecond G2ant the 


King had the Office in Poſſeſſion, the Caſe of one Philpot 


was cited, which was mentioned by the Chief Juſtice Flem- 
ming, Anno 2 Eliz. in his Argument in my Loꝛzd Rutland's 


to. Car. 197. 


Caſe, viz. The King made a Leaſe fo2 Years, and afterwards 2 Brown. 24r. 


reciting that Leaſe, he granted the Reverſion to another; but 
befoze the Letters Patents were ſealed, the Leſſee ſurrendzed 
the Term, ft was held, That by this Beans the Gzant of 
the Reverſion. was vold, becauſe the King intended to paſs a 
Reverſion who had the Poſſeſſion himſelf at the Time of the 
Gꝛant; ſo that when his Gzants cannot have the Operation 
which is intended by him, they muſt be void. | 


Econtra. Nothing has been ſaid why the Gzant to Fryer - 


ſhould be vold, but that by the making of the Patent to him 
the King had determined his Will as to Martin, ſo that at 
that Time he had an Eſtate in Poſſeſſion, whlch he granted 


-as a Keverſion, and therefoze his G2zant was vold; but it 


appears to be otherwiſe upon reading of the Letters Patents, 
fo2 the King has therein recited the Eftate at Mill to Martin, 
which ſhews that he did not intend. to determine it. 

Vor. IV. 4B Tt 
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ql K It has been objeted, That Fryer's Patent is void, becauſe 
5 the Limitation of his Jntereſt is different from what was in⸗ 
5 tended by the King, fo2 it was to commence upon the Death, 
bi! Forfeiture, or Surrender of Martin; Mow though in Fact it did 
* | not commence by either of thele Means, but by the Death of 
-\i the King, pet this cannot be an Objeckion of any Weight, be⸗ 
5 cauſe theſe Mozds were only to ſhew when his Title ſhall 
begin, and if the King is miſtaken in that Matter tis not to 
| his Prejudice ; and therefoze his Gzant cannot be void fo2 
| this wzong Commencement, oz fo2 the Uncertainty when it 
| ſhould commence. | 
1 'Tis true, it might have been made much better, but ill 
% tis a good Gzant, and that within the Reaſon of the Biſhop 
„ | 6 Rep. 35- of Bath's Caſe, which was thus, viz. he made a Leaſe to Eliz. 
| 


and Robert Coſin fo; 60 Pears, in which there was a Pꝛoviſa, 

That if they die within the Term, the Biſhop and his Suc⸗ 

ceſſoꝛs might re-cnter: Robert ſurvived Elizabeth, then the Bi- 

| ſhop died, and in 18 H. 8. another was conſecrated, who made 
= a Leaſe of the ſame Land to Clark fo2 60 Pears, when it 

. ſhould be void after the Death, Forfeiture, or Surrender of 

1 R. Coſin, who died within the Term firſt granted. 

. It was objefed in that Caſe that the Commencement ok 

the ſecond Leaſe was uncertain, fo2 it muſt be upon one of 

thole thzee Accidents, and therefoze it was vold, becauſe un- 
certain upon which of thoſe Contingencies it ſhould com- 
| mence; fo? if it did not begin upon Forfeiture or Surrender, ft 

1 could never begin in Poſſeſſion upon the Death of R. Coſin, 

1 becauſe the firſt Leaſe was not voſd upon his Death; fo? it 

„ was voidable by Re-entry of the Biſhop; but it was adjudged 

; | that the ſecond Leaſe did veſt in Point of Intereſt imme⸗ 
diately, and ſhould not wait to take Effet in PoſſeMlon at 
the End of the Term firſt demiſed, ik that Leaſe ſhould not 
happen to determine by either of thoſe thzee Accidents; fo that 
its Commencement in Jntereſt was certain enough. 

36. a. In which Caſe it was alſo agreed, That ik it be doubtful 
whether the King hath a Citle to grant oz not, by Reaſon 
of a fozmer Leaſe in being, which may be either good oz 
not, and the ſecond Leſſee accepts a Leaſe of the ſame Lands, 
habendum after the End or Determination of the fozmer Leaſe, 
and if that Leaſe ſhould not happen to be good, then: from 
ſuch a Feaſt fo2 ſo many Pears, &c. Now though the Com- 
mencement of ſuch a Leaſe as this ſeems to be very uncer- 
tain, yet tis good in the Caſe of the Ring, becauſe the firſt 
Leaſe muſt be void oz not; if vold, then the ſecond Leaſe 

commences 
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commences from the Feaſt, &c. if good, then from the Deter⸗ 
mination of the firſt Leaſe. 

'A Gant of a Stewardſhip of ſeveral Banozs by Name 
without mentioning in what County, is very incertain, be- 
cauſe the King may have divers Panozs of the ſame Name 9 Rep. 42. 
in ſeveral Counties, and no Jfſue can be taken which Ma. 

nozs the King intended to grant; but yet ſuch a Patent has 

been held good, 

So a O2ant to the Earl of Rutland a tempore plenæ ztatis, Rep. 45- 
when in Truth he was of Age long befoze, yet it was ad⸗ 
udged a good Patent, becauſe it was rhe Intent of the 

ing that it ſhould commence from that Time; and if that 
could not be, then koz the Time to come. But the moſt 
material Mueſtion was not debated by thoſe who argued on 
the other Side, viz. 

CUhether an Eſtate fo2 Life in an Office may be granted 14. Rym. 
in futuro to commence after the Determination of an Eſtate {% 35; 
at Mill? fo2 if this can be done, though tis a Grant in Re-* 
verſion, yet there needs no pꝛecedent Eſtate to ſuppo2t it. 

As to this Patter the King hath a general Power to grant 
Offices in Reverſion; it hath been a doubtful Point whether 
a miniſterial Office could be ſo granted in the Caſe of a com- 
mon Perſon, but it was never queſtioned but the King might 
do it, who hath a ſpectal Pꝛerogative fo2 that very Purpoſe, 
and therefoze Anno 15 Eliz. it was the Opinion of my Lo2d 9 Ed. 4. 6. 
Dyer who was a learned Judge, that a Biſhop could not 3/77. ® 
grant the Office of a Regiſter in Reverſion without p2eſcri- Bro. cir. Pa. 
bing ſo to do, becauſe in P2opziety of Speech there is no Re: * 52+ 
verſion of this Office, tis only a Nomination of the Perſon ber 3 b. 
who ſhall ſucceed the Officer in Poſſeſlon, but the King may 259. =. 
grant it after the Life of the Perſon in being, though not by = 150, 
way of Reverſion, but only reciting that ſuch a one hath an ct. car. 27. 
Eſtate fo2 Life, nos de gratia ſpeciali, &c. conceſſimus officium, 2 Roll. Abr. 
&. to the Gzantee, habendum poſt mortem, &c. 18 

But as to this Matter the Law is now altered, (viz.) 

That a Biſhop may grant the Office of Regiſter in Rever- 
ſion without reciting the Eſtate. of the firſt Gzantee ; and 
if ſo, certatnly the King may grant this Office in futuro ; 
and the rather, becauſe in its very Nature he hath only a 
Right of Nomination, and the Gzantee himſelf hath little 
moze in it than a bare Authozity without an Jntere; he 
hath only a Power to ſearch fo2 p2ohibited Goods either 
impoztev oz expozted at Plymouth; and it was never pet 
denied, but an Authority (as this is) might be granted in 


futuro. 
1 | is 
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"Tis no Objeckion to fay that a Freehold in Lands, &c. 
cannot be thus granted: Tis true, the Law is ſo in the 
Caſe of a Freehold of Lands which are always in being, foz 
otherwiſe it would be in Abeiance, which is not allowed but 
in particular Caſes, and it would be to make Fraf#ions of 
Eſtates; neither could Livery of Seiſin be had in fuch 
Caſes, but none of theſe Reaſons concern an Office which 
hath no Exiſtence but at the Pleaſure of the G2zanto2, and 
is no longer in being then whilſt it continueth in G2zant. 

But the TWisdom of the Law hath made a Difference, 
even in Offices themſelves (viz.) between ſuch as are fn Fee 
eriſting, and ſuch as are only granted fo2 Life oz at Mill; 
and then Offices in Fee will fall under the ſame Rules with 
other Inheritances, but Offices fo2 Life may be granted in 
futuro by the ſame Reaſon as a Rent oz a Common may be 
granted to a Yan and his peirs; and therekoze in this Gzant 
the King was neither miſtaken in Fa# oz Law; fo2 this 
Dffice may be granted in futuro after the Determination of 
an Eſtate at Mill, which is not to ſuppozt the ſubſequent 
our — the Recital of it is only to ſhew when that ſhall | 
take Place. 


. Curia. The King may grant an Eſtate in an Office to 
- commence in futuro, 02 upon a Contingency, which Eſtate 

F ; ſhall ariſe out of the Inheritance he hath in the Office it 
Ft - ſelf, fo2 ſuch he may have in point of Intereſt, tho' not in 
| il Execution. | $3 

j Now admitting that the Eſtate at Mill which Martin had 
was determined, pet the Gzant to Fryer ſhall be good, and 


[11 | by Conſequence after his Surrender the Gzant to Kemp 
1 ſhall be alſo good; fo2 there was ſuch an Office as this of 
i Searcher, &c. tho' no Eſtate in the Office was in being 
1 when the Szant was made to Fryer; and if ſo, then by that 


G2ant a new Thing was created to commence in futuro after 
the Death, &c. of Martin; and ſince Corbet's Caſe it hath not 
n been doubted but a Rent de novo may be granted to com- 
1 | mence in futuro, fo2 tis a Creature of the Grantor; and this 
9 ä being in the King's Caſe, he map conſtitute his Gzant in 
Eh what Danner he thinks fit. 

There have been many ſuch Grants of late Pears, and it 
will be very hard to aſſign a Reaſon why a Gzant to com- 
mence in futuro ſhould not be as good where there is no ſuch 
Eſtate 02 Jntereſt in an Office in being. 

This is not a Remainder oz Reverſion; tis not the one, 
becauſe not created when the particular Eſtate was granted, 
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no2 the other, becauſe there is no Inheritance in this Office, 
but (till it is a good Grant by way of Reverſion, (viz.) habendum 
after the Death of the. firſt Grantee, &c. and iuch Grants have 
been held good in Law; wherefoze in Trinity Term following 
Judgment was given koz the Defendant. 


Knipe verſus Edwin. 


Mandamus to the Dean and Chapter of Weſtminſter to 

admit the Defendant to the Office. of Bailiff there, upon 8 
the Nomination of the Duke of Ormond who is High Ste: = _ 
ward, and it was inſifted, That he could not have an Affize 159, 338 


becauſe he had neither any Seiſin oz Freehold befoze Admit- — 958, 


» 1004+ 


tance, Caſ. temp. W. 
"Fe 3. 609, 666. 
Econtra. Tis the Dean and Chapter, and not the Þigh dar temp. 


Steward, who uſually appoints a Perſon to this Office ; fo: . 


of common Right they who have a Franchiſe 02 Retorna Bre- Fi- G. 123. 
vium, have alſo Power to put in a Batliff, which the Dean“ 
and Chapter hath in this Caſe, and accozdingly they have al- 
ways granted this Office; and when the Perſon is in, he is 
ſtiled Ballivus Decani & Capituli, &c. and tis they who are to 
anſwer fo2 his Miſcarriages. | 
A Mandamus is a Pterogative Writ, and uſually granted 


© where the publick Juſtice of the Nation is concerned; but 


here is a Diſpute between two Perſons about the Right of 
Nomination to this Office, and Knipe is admitted by the Dean 

and Chapter, and ſwozn into it, ſo that he hath a Freehold 

fo2 Lite; and this TUrit was never yet granted to try Titles; ch. 101. 
if Edwin hath any Pꝛejudice, he may bzing an Aion on the : 
Caſe, as a Clerk may againſt an Archdeacon who refuſes to 
admit him, but cannot have a Mandamus. e 


Curia. An Aﬀfon on the Caſe will not put the Man in 
Poſſeſſion ot the Dffice, fo2 by that he ſhall only recover 
— A Mandamus was granted, but without Pꝛe - 
udice. f | 


] 


Vor. IV. * 40 
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Reeve verſus Long. 


Caf. temp. 

W. 33.8 C. 

3 Lev. 408, RROR of a Judgment fn the Common Pleas in Ejectment 
1 837 fe2 Lands in Milkſham in the County of Wilts, in which 


there was a ſpecial Uerdit found to this Effect, (viz.) Thar 
— Long Eſq; was ſeiſed of the Lands, &c. in Fee, who 
his laſt Will dated the 2oth, of July 1676. did deviſe the 
ſame to his Nephew —1 Long (the eldeſt Son of his Bio- 
ther Richard Long) for Life, and after his Deceaſe to the bf 
Son of the ſafd Henry Long lawfully begotten, and the Þefrs 
Males of the Body of ſuch firſt Son lawfully iſſutng, and 
fo2 Default of ſuch Iſſue, to the ſecond, third, fourth, fifth, 
&c. and every other Son of the Body of the ſaid Henry Long 
lawfully to be begotten, ſucceſſively one after another, and to 
the Heirs Wales of their reſpetive Bodies; and fox Default 
of ſuch Tue to Richard Long the Defendant, ſecohd Son of 
Richard Long, fo2-Life, and after his Deceaſe, to his firſt, 
ſecond, third, &c. and every other Son, ut ſupra, with divers 
Rematnders over. 

John Long died, and Henry entered, who had Inne one 
Daughter, and about Lady-day 1687. died leaving his Cife 
enſeint with a Son, who was bozn about ſix Months after the 
Death of his Father. But upon the Death of Henry wſthout 
Ifſue Male, Richard Long being the next in Remainder, en- 
tred, &c. and afterwards the poſthumous Son by his Guardian 
entred upon him, and thereupon. Richard bzought this Ejeck⸗ 
ment, and. had Judgment. tn the Common Pleas, which Judge 
ment was fatd to be erroneous. 

'Tis plain that Henry the after-bozn San is Meir at Law, 
and if this Will had not been made, he would _ inherited; 
and therefoze the Intention of the Tetatoz mut de dery clear 
in the Tl (t ſelf to diſinhertt this Heir, otderwile be muſt 
not be defeated of the Eſtate. 

But his Intention (which is the only conſiberable Thing in 
the Thi) appears to be ok another Mature; fo2 thioughont 
every Paragraph tis plainly to be collected, that he intended! 
his Land ſhould go, and be continued in the peirs Bales of 
his Family ſucceſſively. 

This muſt therefoze be an Executory Deviſe, and not a con- 
tingent Remainder ; and the rather becauſe tis in the Caſe of a 

— Will by — Eſtates do paſs otherwiſe than by cee, 


207. 


Preced. Chan. 
» 67, 72, 
98 — Caf. temp. Mac. ry 222, 1 Wms. 811. 3 Wm. 258, 304. 
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at t the Common Law; and the Law will not ſuffer this to be 


' conftrued a contingent Remainder, becauſe that would be to 


diſinherft an Peir upon a Nicety againſt the plain Intention 
of the Teſtatoz. 


That Jnrentions govern in Mills many Authozitfes may Co. EI. 424: 


be cited, (viz) Ik the Father, having thzee Sons deviſes his di. rot. 


Land to his Eldeſt Son in Tail, Remainder to his ſecond Son 520, 42, 
in like Banner, Remainder to his third Son in Fee, and the 1 c 
Eideſt Son happens to die in the Life-time of his Father lea- n L. 4 Kg. 
ving Iſſue, it has been held that ſuch Iſſue ſhall inherit without : 4. 


a * new Publication of the Mill, becauſe it was not the Jnten- ' Ws. 20. 


tion of the Father to diſinherit him. 1 
Tab. 19, 20, 208, 44, &c. 145; &c. 228, Kr. 264, fre. LI. Rayth. 448. t Mod. Cal, in L. K Eg: 


£21. * Butif the Deviſe had been wa Stranger, the Will muſt be new 


Tk therefoze this is a ſpringing Remainder, then the Free- 
hold ſhall veſt in Richard till the Son of Henry was bozn, and 
then it all veſt in him; and to pꝛove it to be a ſpringing Re- 
mainder 02 Executory Deviſe, that noted Caſe of Pell and Brown 
was cited, which is repozted in ſeveral Books, (viz.) the Fa: 7 = 590: 
ther being ſeiſed in Fee, and having Jſſue thee Sons, Wil- 6,0 
liam, Thomas and Richard, deviſed it to Thomas and his Þefrs, 2 Rol. Rep. 
paying Richard 201. per Annum, &c. and if Thomas died with- 32 
out Tſſue, living William, then to him in Fee. Bridgm. 1. 

Thomas entered, and ſuffered a Common Recovery to the Cap. X 
Ce of himſelf and his Þefrs, and deviſed it to A. and dien! 7“. 
without Jffue in the Life-time of his Bother William, to 
whom the Land was adjudged; foz Thomas had no Eftate 
Tail, but a limited Fee which was determined by his dy: 
ing without Jſue, living William, whole Intereſt muſt ariſe 
upon a Contingency, (viz.) by way of Executory Deviſe; fo2 
Thomas might have ſurvived him, oz might teave Iſſue living 
William; and -therefoze this Recovery could be no Bar, becauſe Aue 258. 
the Eſtate of William did not depend upon that of Thomas, but Sr. 30, 
was collateral to it, and a meer Poſibffity which a Recover 
could not afe#, and which it would have done if it had been a 
Remainder veſted ; ever ſince this Caſe Exccutory Deviſes have 
been allowed not abſolutely upon a dying without Iſſue, but dying 
ſs in a particular Time, koz otherwiſe Eftates might be con⸗ 
_ to Perpetulty which the Policy of the Law will not 

ure. 

To pꝛove 1fkewiſe- that Freehold call veſt in the beir till O © 78 
the Contingency happens, a Judgment was citen in B. R # 
43 Elz. vir. & Ban vvvilsd his Lands to M. fox a Term of 
Years, which was to commence at the nert Michaelmas after 
the Death of the Teſtatoz, Rematnder to N. and his _ 

: the 


= 
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the Queſtion was, Whether this was a good Rematnder ? 'Tig 

plain it could not take Place co inſtante that the particular 

Eſtate determined, becauſe of the Term fo2 Pears coming be- 

tween thoſe Eſtates; but it being in the Caſe of a Deviſe, the 

— in the mean Time chall deſcend to the Heir of the 
eviſoꝛ. | 


Econtra. This is a contingent Remainder, fo? if it ſhould be 
an Executory Deviſe, then a Perpetuity would be introduced, 
becauſe if it is executo2y in one, it may be ſo in all the Devt- 
ſees; and therefoze it would be againſt the known Pzincipleg 
of Law to make it an Executory Deviſe, eſpectally fn this Caſe 
where the Teſtato2 was not ſure that Henry Long would have 
a Son; ſo that it is a plain Cohtingency, which not happening 
in time, nothing remains in him to make it executozp. 
There are two Things to make a Deviſe cxecutory, (viz.) it 
muſt be limited upon an Eſtate in Fee⸗ſimple, and it ought to 
be limited upon a Condition, both which are wanting in this 
Caſe; neither can any Kemainder be erecutozy where there 
is a particular Eſtate to ſuppott it. 

2 Saund 380. Ag fo2 Inſtance, A Devile was to his Mike fo2 Life, and 
to a Son aſter the Death of his Mother, if ſhe ſhould have a 
Son; and if he die'befoze he come to Age, then to the right 
. Yeirs of the Deviſoz, which Deviſo2 died without Jſue, 
1 his Mike married again; and then the Þeir ok the Deviſo2 by 
1 | Bargain and Sale enrolled, &c. conveyed the Reverſton to 
1 | the Þusband and Wife, who had afterwards a Son bozn 
Now it was adjudged, that the Eſtate limited to that Son 
"FE ſhall not enure by way of Executory Deviſe, becauſe that is 
Io + never allowed where a Contingency is limited to depend 


1 upon a Freehold capable fo ſuppozt it; fo2 the Mother had 
3 a Freehold fo2 Life, and therefoze it was adjudged a contin- 
1 gent Remainder to the Son; and the peir at Law having a 
1 Reverſion in Fee in him by Deſcent, it was held, that the 
1 Bemainder was deſtroyed by his conveying that Reverſion to 
. the particultr Eſtate fo2 Life in the Bother befoze her Son 
ij 1 Rep. 66. was bo2n. 

1 But Archer's Caſe wasre lied on as an Authozity in Point, 
1 Cal. temp. (viz.) A Devile to his Father for Life, Remainder to his next 


IF Au. 12. Heir Male in Tail Male; the Deviſo2 died, the Father made 
i a Feoffment with Warranty; adjudged that by this Means 


3 Mod, 309, the Remainder was deſtroyed, becauſe every contingent 


1 | 

4 = Remainder muſt take Place eo inſtante that the particular 

1 Mac. 36. Eſtate determines, oꝛ veſts during the particular Eſtate; 
I _ 50g, g now 


538. 
Comyns 62, 63, bc. Caſ. temp. Talb, 47, &c. 237, 238. 
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now it could not take place eo inſtante the particular Eſtate 

determined, ko: that being gone by the Feoffment, the Son [4 Ran. 
could not be Heir to his Father who was then alive; fo2 nemo 775.787. 
eſt hæres viventis, and therefoze could not enter fo2 a Foxfei- 855- 
ture, neither could it veſt during the particular Eftate, be- C ke ker. 
cauſe that was aually foyfeited. * 

So here in the Caſe at Bar, the Eſtate being limited to » Ws 232, 
Henry Long fo; Life, Remainder to his firſt Son, and Henry © 
dying befoze that Son was bozn, the Remainder could not 
veſt in him who was not then in being; and the particular 
Eſtate being determined by the Death of Henry, it muſt go 
over to the Defendant who was nert in Remainder, 

As to the Caſe of Pell and Brown, the great Labour there 
was to make it an Eſtate⸗tail in the firſf Deviſee, which not 
being allowed, then it muſt be a void Limitation to the next, 
unleſs conſtrued to be an Executory Deviſe to him; and that 
was the Reaſon of that Judgment on purpoſe that the In⸗ 
tent of the Teſtatoꝛ might be fulfilled ; but that differs from 
this Caſe, becauſe the Perſon to whom the Eſtate was deviſed, 
was in being, but it is otherwiſe here; and fo the Judgment 
in the Common Pleas was affirmed without any farther Argu- 
ment, but in Michaelmas Term following it was reverſed in 
the Þouſe of Peers. | 


Nichols verſus Pawler. 


gliz abſq; ſalvo conduQtu, &c. Et hoc paratus eſt verificare ubi Pa G. 5; 
quando, &c. Et prout Curia dicti Domini Regis & Dominz Reginæ 
conſideraverit unde petit Judicium, &c. 
The Plaintiff replied, quod ipſe eſt indigena in Regno Angliæ 
ſub ligeantia dicti Domini Regis & Dnæ. Reginæ nunc de patre & 
matre amicis eorundem Domini Regis & Dominæ Reginæ nunc ori- 
undus & natus apud London. præd. in parochia & warda præd. & 
non alienigena prout præd. (the Defendant) ſuperius allegavit & 
hoc petit quod inquiratur per patriam, &c. 


Vor. IV. 4D The 
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Poſt 376. The Defendant demurred generally, and it was adjudged 
Id. Raym. that the Jfſue was not well taken, becauſe the Plaintiff ought 
101-337- not to have concluded to the Country, fo: there being new 
$03, 805. Matter ſet fo2th in the Replication, he ould have given the 
Le g. Defendant Dppoztunſty to rejoin. 

— 757 297. Fitz-G. 130. Stra. 871, 1220, 775+ 


irn 


Term. Sanctæ Trin. 


wardus Wilſon fuit in pace Dei & Domini Regis & Dominæ 


D E 


Anno 6 Gulielmi & Mariæ Regis & 
Reginæ, in Banco Regis, 1694. 


Wilſon verſus Law. 


Midd. ff. JW Ohannes Law nuper de parochia Sancti Egidii in Appeal of 
Campis in Com. pred. generoſus attachiat. fuit per ap 59 
corpus ſuum ad reſpondend. Roberto Wilſon gene- 2 Salk. 589. 
roſo fratri & hæredi Edwardi Wilſon generoſi de 

morte præd. Edwardi quondam fratris ſui unde eum appellat & 

ſunt pleg. de proſequendo ſcilicet Carolus Williams de parochia 

ſancti Jacobi infra libertatem Weſtm. in Com. præd. tapetiarius 

& Johannes Wheeler de parochia Sanctæ Mariæ le Savoy in 

Com. prad. generoſus & unde idem Robertus Wilſon frater & 

heres præd. Edwardi Wilſon in propria perſona ſua inſtanter The Count. 

appellat præd. Johannem Law de eo quod ubi prædict. Ed- 


Reginz nunc apud prædict. parochiam Sancti Egidii in Campis 
in prædict. Com. Midd. nono Die Aprilis Anno Regni Domini 
Gulielmi & Dominæ Mariæ Dei gratia Angliæ Scotiæ Franciæ 
& Hiberniæ Regis & Reginæ fidei defenſor. &c. ſexto circa ho- 
ram primam poſt meridiem ejuſdem diei ibi tunc venit præd. Jo- 
hannes Law felonice ac ut felo dictorum Domini Regis & Do- 
minæ Reginæ nunc inſidiando & ex malitia ſua præcogitat. & 
inſult. præmeditat. contra pacem dictorum Domini Regis & Do- 
minæ Reginæ nunc coronam & dignitatem ſuas ac eiſdem die 
Anno hora & loco vi & armis &c. felonice voluntarie & ex mali- 
tia ſua præcogitata in ipſum Edwardum Wilſon inſultum fecit 

3 & 


— - 
© SS. 
— 


— 
— 


4 —— Ae. ̃ ̊ -. ee. — 
2 _ I = ö — 4 — "i. of ö 
9 * = Ld 
" : - -—As -. 0 


288 


Trin. 6 W. & M. in B. R. 1694. 


Fugam fecit. 


* The Defen- 
dant craves 


Oey of the 


& præd. Johan. Law adtunc & ibidem cum quodam gladio de 
ferro & chalibe confecto valoris quinque ſolidorum quem ipfe 
idem Johan. Law in manu ſua dextra adtunc & ibidem extract. 
habuit & tenuit eundem Edwardum Wilſon in & ſuper ſuperio- 
rem partem ventris ipſius Edwardi Wilſon juxta pectus & me- 
dium corporis ejuſdem Edwardi adtunc & ibidem violenter felo- 
nice voluntarie & ex walitia ſua præcogitata percuſſit pupugit & 
inforavit Anglice Did ſtrike ſtab and th2uſt in dans eidem Ed- 


. Wardo- Wilſon adtunc & ibidem cum gladio pred. in & ſuper 


præd. ſuperiorem partem ventris ipſius præd. Edwardi Wilſon 
juxta pectus in medium corporis ejus unum vulnus mortale latitu- 
dinis duorum pollicium & profunditatis quinque pollicium de quo 
quidem vulnere mortali idem Edwardus Wilſon adtune & ibidem 
inſtanter obiit & fic præd. Johannes Law adtunc & ibidem ſcili- 
cet dicto nono die Aprilis Anno ſexto ſupradicto circa horam pri- 
mam poſt meridiem ejuſdem diei apud præd. parochiam Sancti 
Egidii in Campis in Com. Middleſex præd. modo & forma præd. 
felonice voluntarie & ex malitia ſua præcogitata præfat. Edwar- 
dum Wilſon interfecit occidit & murdravit contra pacem dicto- 
rum Domini Regis & Dominæ Reginæ nunc Coronam & digni- 
tatem ſuas Et quam cito idem felo dictus Johannes Law felo- 
niam & murdrum præd. feciſſet ipſe idem Johannes Law fugit 


prædictuſque Robertus Wilſon ipſum Johannem Law recenter 


inſequutus fuit de villa in villam- uſque quatuor villat. propinqui- 
ores & ulterius quouſque &c. & ſi dictus felo feloniam & mur- 
drum præd. ei in forma præd. impoſitum velit dedicere idem Ro- 
bertus Wilſon hoc paratus eſt verſus eum probare prout Curia, &c. 


Et præd. Johannes Law in propria perſona ſua venit & petit 
auditum brevis de appello præd. & retorn. ejuſdem brevis & ei 


Writ and Re · leguntur in hæc verba ſcilicet Gulielmus & Maria Dei Gratia 
turn. 


Angliz Scotiæ, Franciz, & Hiberniæ Rex & Regina fidei de- 
fenſores &c. vicecom. Middleſex ſalutem Quia Robertus Wilſon 
generoſus frater & hæres Edwardi Wilſon generoſi fecit te ſe- 
cur. de clamore ſuo proſequendo per Carolum Williams de pa- 
rochia ſancti Jacobi infra libertatem Weſtm. in Comitatu tuo 
tapetiarium & Johannem Wheeler de Parochia Sanctæ Mariæ le 
Savoy in Comitat. tuo generoſum ideo tibi przoipimus quod at- 
tachias Johannem Law nuper de parochia ſancti Egidii in Cam- 
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pis pis in Comitatu· tuo generoſum per corpus ſuum ſecundum lexem 
& conſuetudinem regni noſtri Angliæ ita quod eum habeas coram 

nobis a die Paſchæ in unum menſem ubicunque tunc fuerimus in 

Anglia ad reſpondend. præfat. Roberto Wilſon de morte præd. 

Edwardi quondam fratris ſui unde eum appellat & habeas ibi 

tune hoc breve Teſte nobis ipſis apud Weſtm. xix die Aprilis 

Anno regni noſtri ſexto, Martin. Virtute iſtius brevis mihi direct. 

Attach. feci infranominat. Johannem Law per corpus ſuum cu- The Retaty. 
jus quidem corpus ad diem infracontent. coram Domino Rege & 

Domina Regina ubicunque &c. parat. habeo prout interius mihi 

præcipit. Reſponſ. Thomæ Abney Militis & Willielmi Hedges 

Militis Vic. Quibus lectis & auditis præd. Johannes Law defen- Pleads i 
dit vim & injuriam quando &c. & omnem feloniam & quicquid — 
&c. & petit judicium de brevi originali & narratione præd. m_ Count. 
dicit quod breve illud & retorn. inde necnon narratio prad. ſu 

inde minus ſufficien. in lege exiſtunt ad com pellend. eundem Jo- 

han. Law adinde reſpondend. quodque ipſe ad breve pred. fic ut 

præſertur retornat. ſeu ad narrationen præd. ut præfertur decla- 

rat. neceſſe non habet nec per legem terræ tenetur reſpondere & 

hoc paratus eſt verificare Unde petit judicium de breyi retorn. & 

de narratione præd. & quod breve illud caſſetur &c. & quoad fe: And Not 
loniam & murdrum prad. idem Johannes Law dieit quod ipſe fader 
non eſt inde culpabilis & de bono & malo ponit ſe ne — 
& præd. Robertus Wilſon ſimiliter e. 5 
Et præd. Robertus Wilſon quoad præd. placitum prædicti Jo- Joinder in 
hannis Law ſuperius ad breve ipſins Roberti Wilſon pred. in Pemurer 
forma pred. placitat. dicit quod breve_illud & retorn. inde ac 

A materia in eiſdem content, bona & ſufficien. in lege exiſtunt -| 

K prædictum Johannem Law adinde reſpondere compellend. & hoc 

paratus eſt veriticare unde ex quo dictus Johannes Law nibil alle 
gavit aut aſſignavit in quo breve illud five retorn. <uſtem malum 
vitioſum ſeu defectivum exiſtit idem Robertus Wilſon petit judi © 
cium & quod idem_breve ſlum & dict. retorn. ejuſdem bona & 
ſufficien. in lege adjudicentur, &c. Et quoad pred: oe 
in lege ſive placitum prædicti Johannis Law ad narrationem _ip- 
fius Roberti Wilſon pred. fuperius in forma pred, placicat, idem 
Robertus Wilſon dieit quod narratio illa materiaque in. eadem 
content. lic lit prefertur declarat. bona & fufficiep. in lege exi⸗ 
ſtunt tam ad kppellum ſuum præd. verſus præfat. Johannem Law 


habend. manutencnd. quam ad: eundem Johannem Law-adinde 
Vol. IV. 4 E reſpondere 
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reſpondere compellend. quam quidem narrationem materiamque 
in eadem content. idem Roberius Wilſon paratus eſt verificare 
& probare prout Curia &c. Et quia præd. Johannes Law ad pla- 
citum illud non Reſpondet nee illud hucuſque aliqualiter dedicit 
idem Robertus Wilſon petit Judicium Et quod pred. Johannes 
Law de fclonia & murdro prædictis convincatur, &c. 


_— 


| Wilſon verſus Law. 


Id. Raym. N an Appeal ok Murder the Appellee after he had cravey 

20, 21, 22. 1 Oyer both of the Writ and Count demurred, and as to 

1 Saſk.” 2. the Felony and Murder pleaded Not guilty. 

2 Salk. + hs Theſe Exceptions following were taken to the Count, any 
to the Return, 


1. Tis ſaid that the Perſon killed was on the 9th Day 
of yy &c. in the Peace of the King, Sc. and that the 
Defendant circa horam primam of the ſame Day ex malitia ſua 

pracegitata eiſdem die & hora, &c. aſſaulted him; now circa 
ram primam fg a very untertain Allegation of the Time, 
and therefoze of conſequence eiſdem die & hora, &c. inſultum 
2 fecit muſt be as uncertain. 

Rep. ny 2. Here is no direct Charge againſt the Defendant; fo? 

* the Wozds in the Declaration do not polittvely alledge that 

re 55 he gabe the Wound, &c. tis percuſſit pupugit & perforavit 
Dans, &c. when it ſhould have been dedit mortale vulnus, and 
fo are the Pꝛecedents in the pzinted Entries. 

2 uf. 319. 3. There is no legal Genue; fo2 the Fact is alledged to 
be committed in Parochia, &c. when tis erp2efly required by 
the Statute of Glouceſter, that it ought to be in ſome Vill oz 
Town. 

Dyer 199 . 4. The Return is Attachiari feed, when it ſhould habe been 

Co. Ent. 56, attachiavi, like the tit which commands quod capias, the 

57-59 Return whereof is quod cepi, and never quod capi feci. 

Where a Reſcous is made from the Servant, the She 
(ff in his Return muſt ſay that it was from "Gant be- 
cauſe he is the immediate Officer of the Court: Now in 
this Caſe it doth not appear whether the Sheriff himſelf oz 
his Bailiff attached the Defendant; and if by a Bafliff then 
the Return by the Sheriff is not good, unleſs ft was by a 
Ballfff of a Franchiſe; and fo2 this purpoſe the Pear-book- 
of 2 H. 4. 4. b. was cited,- viz. King Edward the Fourth 
4 nts Wn — 5x, * 
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in Hampſhire, and Execution of Writs, &c. and the Sheriff 
of that County returned a Writ thus, viz. Mandavi Ballivo 
itineranti qui habet retorn. &c. per Chartam Regis qui mihi nul- 


lum dedit reſponſum; and he was amerced foz this Retozn, 


becatiſe the Bailiff itinerant was not a Bailiff of a Franchiſe. 

Now it cannot be objeted that this is helped by the Ap⸗ Bula. 76. 
pearance of the Defendant; 'tis true, he came in and ap- 
peared upon the Retozn, but demurred fo2 this Fault, which 
is all the Appearance he made, ſo that he is now in Court 
to ſhew this inſufficient Retozn. 

Neither is it an ObjeXiton to ſay that the Sheritk's Re- 348: b. 
tom is not traverſable, as in an Appeal of Murder, the 
Oziginal was retoznable Octab. Mich. which was the firſt 
Retozn of Michaclmas Term, but the TUrit was not delt- 
vered to the Sheriff to execute till the ſixth of November fol; 
lowing, and there he retozned tarde, which tho' true, yet it 
was held that the Party might traverſe it. 

But the Caſe which was chiefly relied on was between Bann. 69. 
Morgan and Egerton, Mich. 8 Jacobi, as an Authozity in point, 
viz. an Appeal of Murder, the Writ was retoznable Octab. 

Mich. the old Sheri returned, Quod cepi Corpus & paratum 
habeo, &c. and the new Sheriff befoze the Pꝛiſoners were de- 
{\vered over to him retozned, Quod iſtud breve fic mihi delibe- 
rar. fuit indorſatum ; and upon a Demurrer this was held an 
fll Return, becauſe he had returned nothing done by himſelf, 
he ſaid nothing of the Body of the Pziſoner, and the Count 
being againſt him in Cuſtodia vicecomitis, it doth not appear 
that the new Sheriff ever had him in Cuſtody, and he ſhall 
not be intended to be in Cuffody of the old Sheriff, becauſe 
he is no Officer of the Court after a new one is choſen, and 
tho the Party then appeared gratis, yet it was held that ſuch v ney. 5: 
an Appearance will not make that good which was defefive 
befoze upon the Retozn it ſelf, | 


Econtra. The Counſel fo the Appellant anſwered only xe. 58. 
the laſt Exception which ſeemed to be the moſt material, : Lell. Ker. 
viz. That there was no Difference between Attachiarj feci, ; 81. abr. 
and Attachiavi, where the Retozn was not made by a Bailiff 79. placit. 
of a Liberty, and this could not be intended to be a Return I ,,,.. 
by a Balliff of a Franchiſe, becauſe that is always ſpectal, 21. 

viz. Mandavi Ballivo libertatis, which is not in this Caſe, co it 

muſt be a Retozn by the Sheriff himſelf, and it might have 

been done by an Itinerant Bafliff, and tis then the 9 
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the Sheriff himſelf, fo2 what he had cauſed to be done by 
another ſhall be taken to be done by him. | 

Tn the Common Caſe of Attachments the Retozn. is quod 
infranominatus (the Defendant) attachiatus eſt per plegios, which 
being in the p2eſent Tenſe is ſo uncertain, that it cannot 
be ſaid by whom he was attached, yet ſuch Retozns are held 
good. | | 1 5% 

But the Clos which follow in this Retozn make it very 
certain, ko; after atrachiari feci, the Sheriff ſaith, cujus qui- 
dem corpus paratum habeo prout interius mihi præcipitur. 


Ante 139 Curia. (1.) By the Statute of Glouceſter the Time and 
Ld. Raym. Place where the Fat was committed ought to be certainly 
13 expzeſſed, 62 otherwiſe the Appeal ſhall be abated; now cir- 
1169.” Ea horam primam is a certaſn and ſufficient Averment of the 
eme. Time, tis within the Compaſs of an Pour, and tho' in 
230. Egerton and Morgan's Caſe, thzee Judges were of a contrary 
Opinion, yet even there Coke and Williams held that it was 
certain enough, and the Reaſons of thoſe two Judges ſeem 
to be better warranted by Law, than the Opinions of the 
2 three, and ſo have the Pꝛecedents been ever ſince that 
me. | 
4 Rep. o., *Tis true, the Fa cannot be alledged to be done with ſuch 
a ſeeming Gncertainty, as dedit plagam mortalem circiter pec- 
tus, noz the Pear oz the Day, but the Pour map, becauſe 
there is moze Difficulty in alledging the very Hour than the 
2 Inſt. 318. Day 02 Pear which are longer Mealutes of Time, and 
therefoze are moze certain; but my Lozd Coke was of Dpt: 
nion that it was not'neevful fo2 the Appellant to give in 
Evidence the pzeciſe Hour oz the Day it ſelf mentioned in 
the Declaration. A 194 g 
(...) The Charge is direff againſt the Defendant by the 
—_— Dans, and it had been mog uncertain by the Wow 
edit. 

(3.) It ſhall be intended that the Pariſh is a Vill, unleſs 
1 Taft, 125, Otherwile ſhewed by the Defendant, and pleaded in Abate- 
ment; fo2 tho' the Mozd Parochia is uncertain; becauſe it 
may include divers Vills, yet it wall be intended a Vill, un- 

leſs the contrary is ſewn. | 127201 
By the Statute of 1 H. 5. cap. 5. tis oꝛdained that in ozf- 
ginal Mrits in perſonal Aﬀions, and in Appeals and Jn- 
ditments wherein Exigents may be awarded, that Addi, 
tions ſhall be made of the Eftate, Degree, and rden ard 

| 1 | | | | 
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likewiſe of the Town, Hamlet, Places or Counties where the 22 H. 6. 4:. 
Party is converſant, and ik any of theſe are omitted, the an pen 
Crit ſhall be abated; and yet where no Vill is in a Pariſh, 38, 14. 


the Crit ſhall be good, viz. præcipe A. de parochia, &c. be- 35 H. 6: 30. 
cauſe that may be the Place where the Defendant inhabits. 
(4.) Attachiari feci prout interius mihi præcipitur, is a full 
Anſwer to the Mrit; the uſual Retozn to a Levari facias is 
quod levari feci; ſo in a Scire facias agatnſt K. the Sheriff re- Ag Gs 
turned, quod ſcire feci K. prout iſtud breve in ſe exigit, without n del Prief 
ſaying infra nominat. K. yet it was held that thoſe Mods plito 64. 
ſupply that Omiſſion. | 5 Co. 242: 
Jn Reſcous the Retozn was that the Party was reſcued cat tens. 
out of the Hands of the Bailiff, it was objeffed that it ſhould W. 3. 10, 
have been out of the Pands of the Sheriff unleſs the Arreſt 553 
was by a Bailiff of a Franchiſe; yet the Retozn was held Cc. temp. 
good, and ſo it was in this Caſe. _— 


in L. & Eq. 110, 241, 342, 357. 1 Barnes 306, 307, 308. Stra. 531, 1226. 


Rex & Regina verſus Owen. 


P. the Statute. of 1 Will. & Mariæ the Cuſtos Rotulorum : Med. 3:4. 
is to appoint and nominate the Clerk of the Peace when — 
the Place is void, who hath Power by the Ad to execute it 
by himſelf oꝛ Deputy for ſo long Time only as he ſhall demean 
himſelf well, &c. 
A Mandamus was bzought by Pz. Owen, direffed to the 
Juſtices of the Peace of Kent to reſtoze him to the Office of 
Clerk of the Peace of that County; and upon the Return 
thereof, the Caſe appeared to be thus, (viz.) The Earl of 
Winchelſea who was Cuſtos Rotulorum, Anno 1 Will. & Ma- 
riz, did appoint Mz. Owen to be Clerk of the Peace durante 
beneplacito, &c. then the Ack of 1 Will. & Mariæ was return- 
ed; and that the ſaid Earl was dead, and afterwards the 
Ring did conſtitute” the Lozd Sydney to be Cuſtos, who ap- 
pointed yz. Saunders to be Clerk of the Peace, purſuant. to 
the afozeſaid Ac, who thereupon took upon himſelf the ſald 
_— — diſplaced Hz. Owen who by this Writ deſired to 
reſtoꝛe | | 
The Queſtion was, Whether a Szant of this Office, du- 
rante beneplacito, which is only an Eſtate at Mill, ſhall be 
ſo governed by the At as to make it an Eſtate fo2 Life, when 
once the Perſon is admitted to the Office; ſo that let the 
Cuſtos make what Appointment he will, tho' not purſuant 
Vol. IV. 4 F to 
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to the Statute, tis the A# and not the Cuſtos which gives 
an Jntereſt and Eſtate to the Perſon. 

'Tis true, befoze the Statute of 1 Will. & Mariz the Clerk 
of the Peace was dependent upon the Cuſtos, not only fa; 
bis Nomination, but fo2 his Continuance in the Office; but 
now the Cuſtos bag no Panner of Intereſt in the @ffice it 
ſelf; he is only to nominate the Perſon who ſhall have it, 
and when ſuch Nominee is admitted, he is not to be remo⸗ 
ved at the Pleaſure, o2 by the Death of the Cuſtos ; fo2 the 
Intent of the Act is to have a Perſon who ſhould behave 
himſelf well in his Place, and that he ſhould not be depen- 
dent of any Ban, fo2 that might be a means to make him 
otherwiſe; and becauſe the Juſtices of the Peace and the 
People have an Intereſt in this Office (viz.) in entring Re: 
cozds, and dzawing up Jndi#ments, and diſpatching the 
Buſinels of the Seſſions, therefoze the Ac fires him in his 
Office, and gives him a moze laſting Eſtate therein than he 
had befoze, fo as not to be removed by the Death, oz at the 
Pleaſure of the Cuſtos. | 

And this appears moze plain by the Penning of the At it 
ſelf; fo atter the Cuſtos hath nominated the Perſon, he muſt 
be admitted by the Tuſtices in their Quarter-Seflions, and 
is to be removed by them if he misbehave himſelf; and upon 
ſuch Removal, if the Cuſtos ſhould not appoint another, the 
Juſtices have Power to do it. | 

Now the Wows in this Gzant to Mz. Owen, (viz.) That 
he ſhould have the Office durante beneplacito of the Earl of 
Winchelſea, cannot make the Nomination void ab initio, but 
the Mozds themſelves are void and uſeleſs, becauſe they are 
contrary to the Statute, which gives no Power to create 
this Dfficer under that Limitation, but for ſo long Time only 
as he ſhall behave himſelf well; neither hall the Acceptance of 
the Gzant alter the Caſe, becauſe. when once the Perſon is 
admitted to the Office, tis the Sta Ind not the Grantor 
which gives him an Intereſt fo2 Life; u naminating the 
Perſon the Grantor hath executed his Power and hath no 
farther Authozity to modify what Intereſt the Grantee ſhall 
have in his Office. 

Tis like a Perſon pꝛeſented to a Living during the Plea- 
ſure of the Patron, the Pꝛeſentation is good, but the Limita- 
tion is void; becauſe by the Uſage and Cuſtom of the King- 
dom a moze durable Eſtate fs fired in the Pꝛeſentee. 

So an Jnſtitution by the Biſhop during pleaſure, the firſt is 
good, and not to be defeated by the ſubſequent — 

1 * 


8 


Trin 6 W. & M. in B. R. 1694 


. — 


The Caſes ſeem to be parallel, fo2 the Eſtate of this Offi: 
cer is as well fired by this At of Parliament as the Eſtates 
of thoſe are at the Common Law; and therefoze the Wozdg 
habendum during pleaſure, ought to be rejeited out of this 
G2ant as uſeleſs and inſignificant. 


'Tis true, in Conveyances where the Party may grant 


a greater 82 leſſer Eſtate, there the Habendum is of great Aſe 
either to enlarge oꝛ limit the Thing granted; but it cannot 
de uſeful where an Ack of Parliament fires an Intereſt, ag 
in this Caſe. | | | 
Many moze Inſtances may be given where the Pꝛemiſſes 
in a Deed oz Szant map be good, and the Conditions votd t 
It a Feoffinent be made in Fee upon Condition not to alien, 
the Feoffment is good, but the Condition is vold; ſo jf a 
Gift in Tall is made upon Condition that the Donee ſhall 
not ſuffer a Common Recovery, the Gift is good, but the 
latter Clauſe is vold; and fo2 theſe Reaſons it was payed, 
that the Mandamus might be granted, 


Econtra. The Ad of 1 Will. & Mariz doth not give the 
Clerk of the Peace an Eſtate fo; Life, it gives the Cuſtos 
Power to name him, but not to execute the Office fo2 his 
Life, but only fo2 ſo long Time as he behaves hfmſelf well. 

Now the Nomination and the Limitation of the Eſtate of 
the Nominee ſhall not be taken diſtinfly and apart, fo2 ſt 
all makes an entire Appointment, and therefoze muſt be taken 
together; and this being during pleaſure, is void ab initio; 
and if ſo, the At hath made no moze of it than the Grantor 
himſelf hath done. 


Judicium. Akterwards in Hilary Term Judgment was 
given, That no peremptozy Mandamus ſhould go; fo2 by 
the At of 1 W. & M. the Cuſtos is to nominate a Clerk of 
the Peace to erecute that Office for ſo long Time as he ſhall 
well demean himſelf, &c. and if he appoint him in any other 
manner, he is no Clerk of the Peace; therefoze the Defen- 
vant being appointed by the Earl of Winchelſea during plea- 
ſure, tis not purſuant to the Ac, fo2 he hath not executed 
the Authozity given to him by the Ad, and ſo the Defen- 
dant bath no Title. : 
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Newton verſus Richards. 


Paſch. 6. Rot. . 
Salk. 


x Salk. 296. (O'Cire facias againſt an Adminiftrato2 to ſhew Canſe why the 
8 Plaintiff ſhould not have Execution upon a Judgment 
353, 380% which he obtained againſt the Inteſtate? 

591, 678, The Defendant pleaded, quod nulla habet bona & catalla 
+ 0 1592 quæ fuerunt (Inteſtati) tempore mortis ſuæ in manibus ſuis admi- 
8 niſtrand. nec habuit die impetrationis brevis præd. nec unquam 
2 Vern. zoo, poſtea; and upon a general Demurrer to this Plea, it was 
Ir Chan. Objeſted, that it was not good, becauſe the Charge was b 
188, 534, à Judgment, which muſt be anſwered in the Plea by a Dil⸗ 
charge of Debts upon Judgment; fo2 the Adminiſtratoz 
might pay Debts upon Specialties and otherwiſe, and ſo 
have nulla bona remaining in his Hands, but ſuch an Admi⸗ 
niſtration ſhall not bar the Plaintiff of this Aﬀion, and ſo it 

was adjudged in the Caſe of Ordwey and Godfrey. 
But notwithſtanding this Dbjetion, the Plea was held 
good, eſpectally upon a general Oemurrer, as this was; but 
. if the Plaſntiff had demurred ſpecially, and ſhewed it fo? 

. Cauſe, it might have been otherwiſe. | 
ien G. 77, 78. 1 Wms. g Was. 400, 117. Caf. Talb. K i a 
—— 5 8 A 


Combes verſus Hundred de Bradley. 


An Adion Gln. . HR inhabitantes in Hundred de Bradley in 
—— Com. Glouc. attachiati fuerunt ad reſpondend. 
zen, fora tam Domino Regi & Dominæ Regina nunc quam Thomæ 
Robben. Combes qui tam pro eiſdem Domino Rege & Domina Regina 
quam pro ſeipſo ſequitur de placito quare cum in Statuto in Par- 

liamento Domini Edwardi nuper Regis Angliæ primi apud Win- 

ton. Anno Regni ſui tertio decimo tent. edit. inter cætera ordi- 

nat. fit pro eo quod de die in diem roboriæ homicidia & incendia 

lus ſolito tune fiebant quam antea ſolebant & felones non potu- 

iſſent eſſe attinct. per ſacramgntum jur. qui wagis voluntarie 
permittebant felonias fieri geMbus extraneis & felones evadere 

abſque poena quam malefactores indictari unde magna pars fuer. 

| 2 gentes 
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fiebant & hoc faciebant pro eo quod ſacramenta eiſdem Jur. de 
eadem patria ubi feloniæ ill. fiebant non miniſtrabantur & quod 
reſtitutio dampnorum pœna antetunc non fuit proviſ pro concela- 
mento & negligentia ſuis idem nuper Rex ad debilitand. poſſe fe- 
lon. ſtabilivit pœnam in illo caſu ita quod pro timore pœnæ pluſ- 
quam pavore Sacramenti nullis extunc parcerent nec aliquas fe- 
lon. extunc impoſterum concelarent & mandavit quod proclamatio 
ſolempniter fieret in omnibus Comitatibus Hundred. Mercat. Fe- 
riis & omnibus aliis locis ubi ſolempnis aſſemblatio gentium foret 
ſic quod nulli per ignorantiam fe poſſint excuſare quod quælibet 
patria extunc fic poſſit cuſtodiri quod immediate poſt roborias & 
felonias factas recens inſecutio fieret de villa in villam & patria 
in patriam ac etiam inquiſitiones fierent ſi neceſſe foret in villis 


per ipſum qui ſuperior eſſet de villa & poſtea in Hundred. & Fran- 


cheſ. & in Com. & aliquando in duobus tribus vel quatuor Comi- 
tatibus in caſu quando feloniæ factæ fuer. in Marchiis Comitat. 
ita quod malefactores potuiſſent eſſe attinct. & fi patria de hujuſ- 
modi malefactoribus non reſponderet pœna talis eſſet quod quæ- 
libet patria ſcilicet homines in patria commorantes reſponderent 
de roboriis factis & dampnis ſic quod totum Hundredum ubi ro- 
boria illa facta foret cum Francheſ. quæ eſſent infra præcinct. 
ejuſdem Hundredi reſponderent de roboriis factis & ſi roboria illa 
facta foret in diviſis duorum Hundredor. reſponderent inde ambo 
Hundred. ſimulcum Francheſ. infra eadem & longiorem termi- 
num non haberet patria poſt roboriam & feloniam fact. quam 


quadraginta dies infra quos faceret emendas de roboriis & male- 


factis vel reſponderent de corporibus malefactorum prout in eo- 


gentes de eadem patria vel ad minus {i malefactores fuer. de alia 
patria eorum receptores fuer. de vicineto ubi hujuſmodi feloniæ 


dem ſtatuto plenius continetur Ac cum quidam malefactores præfat. "ya 


Thomæ ignoti 23 die Februarii Anno Regni dictorum Domini 
Regis & Dominæ Reginæ nunc quinto apud Hampnot infra Hun- 
dred. de Bradley in Com. Glouceſt. in alta regia via ibidem vi & 


armis in ipſum Thomam inſultum fecerunt & 30 l. 12s. 6d. in The Money 


pecuniis numeratis de denatiis ipſius Thome pꝛopꝛiis tunc ibi- 
dem invent. felonice de eodem Thoma ceperunt ſpoliaverunt & 
aſporta verunt contra pacem Domini Regis & Dominæ Re- 
ginæ nunc idemque Thomas immediate poſt feloniam ro- 
boriam & ſpoliationem prædict. fact apud Northleach in- 

Vor. IV. 4 G ira 
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bf | | fra Hundred. præd. Huteſiam & Clamorem de roboria & felo- 
nia præd. fecit & adtunc & ibidem notitiam inhabitantibus <uſ. 
1 dem villæ de Northleach præd. de roboria & felonia prædict. de- 
| dit & poſt roboriam & feloniam illam & infra viginti dies prox, 

Oath made ante diem impetrationis Brevis originalis ipſius Thomæ idem Tho- 
: "nk — — mas coram Thoma Maſters Armigero tunc & adhuc uno Juſti- 
13 | | ciar. dictorum Domini Regis & Dominz Reginz nunc ad pacem 
infra Com. Glouceſter. conſcrvand. aſſignato tunc inhabitan. apud 

Cirenceſter. prope præd. Hundred de Bradley præd. in Com. 

præd. examinatus fuit ſuper ſacramentum ſuum corporale juxta 

27 Ela. formam Statuti apud Weſtm. Anno Regni Dominæ Elizabethæ 

nuper Reginæ Angliæ &c. viceſimo ſeptimo inde edit. & provis. 

F Idemque Thomas Combes ſuper ſacramentum ſuum præd. tunc 
1 dixit quod ipſe non cognovit partes quæ roboriam illam feciſſent 
Wei nec carum aliquam '& poſt roboriam illam fact. quadraginta dies 
jam præterierunt iidem tamen homines inhabitantes in Hundred. 

prædict. emendas de roboria predict. Thomæ Combes hucuſque 

non fecerunt nec corpora felonum & malefactorum prædict. nec 

corpus eorum alicujus ceperunt nec de corporibus eorum aut de 

corpore eorum alicujus hucuſque reſponder. ſed malefactores & 

felones illos evadere permiſerunt in dictorum Domini Regis & 

Dominæ Reginæ nunc contemptum & ipſius Thomæ Combes 

grave dampnum & contra formam Statut. prædict. & unde idem 

The Count Thomas Combes qui tam &c. per Samuelem Brewſter Attorna- 
\jon the tum ſuum queritur quod cum quidam malefactores præfat. Thomæ 
. Combes ignoti in alta regia via viceſimo tertio die Februarii An- 
1 | no Regni Domini Gulielmi & Dominæ Mariæ nunc Regis & 
ib Reginæ Angliz, 8c. quinto apud Hampnot in Com. Glouceſter. 
\- infra Hundred. de Bradley in Comitatu predic. vi & armis, (viz.) 
baculis gladiis & cultcllis in ipſum Thomam Combes inſultum 
fecerunt & 3ol. 125. 6d. in pecuniis numeratis de denatiis ip: 
| ſius Thame Combes pꝛopꝛiis tunc ibidem invent. felonice de 
* eodem Thoma Combes adtunc & ibidem ceperunt ſpoliaverunt & 
N aſportaverunt contra pacem dictorum Domini Regis & Dominæ 
| Reginæ nunc idemque Thomas Combes immediate poſt feloniam 
roboriam & ſpoliationem prædict. fact. apud Northleach infra 
Hundred' de Bradley præd. prope præd. locum ubi roboria præd. 
ſic ut præſertur fact. fuit Huteſiam & Clamorem de roboria & 
felonia prædict. fecit & adtunc & ibidem notitiam inhabitan- 
3 | tibus 
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tibus ejuſdem villa de Northleach præd. de roboria & felonia 
præd. fact. dedit & poſt roboriam & feloniam illam fact. & infra 
viginti dies proximos ante diem impetrationis brevis originalis 
prædict. Thomæ Combes idem Thomas Combes coram præfat. 
Thoma Maſters Armigero tune & adhuc uno Juſticiar. Domini 
Regis & Dominæ Reginæ ad pacem in Com. præd. conſervand. 
aſſign. inhabitante apud Cirenceſter. prope præd. Hundred. de 
Bradley præd. in Com. præd' examinatus fuit ſuper ſacramentum 
ſuum corporale juxta Statutum apud Weſtm. in Comitatu Mid- 
dleſex. Anno Regui Dominæ Elizabethæ nuper Reginz Angliæ 
viceſimo ſeptimo inde editum & proviſum idemque Thomas 
Combes ſuper ſacramentum ſuum præd. tunc dixit quod ipſe non 
cognovit partes quæ roboriam illam feciſſent nec earum aliquam 
& quod poſt roboriam illam factam quadraginta dies jam præte- 
rier. idem tamen homines inhabitantes in Hundred. de Bradley 
prædict. emendas de roboria pred. præfat. Thomæ Combes huc- 
uſque non fecerunt nec corpora felonum & malefaQorum præd. 
nec corpus eorum alicujus ceperunt nec de corporibus eorum ſeu 
de corpore eorum alicujus hucuſque reſponder. ſed malefactores 
& felones illos evadere permiſerunt in dictorum Domini Regis & 
Dominz Reginæ nunc contemptum & ipſius Thomæ Combes 
grave dampnum & contra formam Statut. prædict. de Anno Reg- 
ni præd. nuper Regis Angl. Edwardi primi decimo tertio ſupra- 
dicto editi unde dicit quod deterioratus eſt & dampnum habet ad 
valentiam 50 l. Et inde producit Sectam, &c. 


Et præd. homines inhabitantes infra præd. Hundred. de Brad- Not guilty 
ley præd. per Richardum Longford Attornatum ſuum ven. & de- — 


fend, vim & injuriam quando &c. Et quicquid &c. & dicunt 
quod ipſi in nullo ſunt culpabiles de præmiſſis eis impoſitis prout 
præd. Thomas Combes qui tam &c. ſuperius verſus eos queritur 
Et de hoc ponunt ſe ſuper patriam & præd. Thomas Combes qui 


tam &c. inde ſimiliter &c. Et ſuper hoc idem Thomas Combes Suggeſtion for 


a Jury of ano- 


dicit quod pra . homines inhabitantes infra. Hundred. de Brad- yz. Hundred, 


ley præd. ubi roboria pred. facta fuit ſunt partes defendentes ver- 
ſus quas idem Thomas Combes qui tam &c. ſuperius in forma 
præd. ſuperius queritur & ea de cauſa petit breve dictorum Do- 
mini Regis & Dominæ Reginæ vicecomiti Comitatus præd. diri- 
gend. de venire faciend. coram dicto Domino Rege & Domina 
Regina ubicunque &c. duodecim, &c. de vicineto Hundredi de 


Slaughter 


1 | 300 Trin. 6 W. & M in B. R. 1694. 


Slaughter in Comitatu præd. quod quidem Hundred. de Slaugh: 
| ter eſt proximum Hundred. in eodem Comitatu præd. Hundred 
1F de Bradley proxime adjacen. ad triandum exitum præd. ſuperius 
| in forma pred. junt' Et quia præd. homines inhabitantes infra 
Hundred. de Bradley præd. hoc non dedicunt ei conceditur &e. 
Ideo præceptum eſt vicecomiti præd. quod venire faceret coram 
dictis Domino Rege & Domina Regina in Octabis purific' beatæ 
Mariæ ubicunque, &c. duodecim &c. de vicineto præd. Hun. 
dredi de Slaughter præd. per quos &c. & qui ncc &c. ad Re- 
cogn. &c. quia tam, &c. idem dies dat. eſt tam præfat. Thomæ 
| Combes qui tam &c. quam præd. hominibus inhabitantibus in 
Wa! præd. Hundred. de Bradley præd. &c. poſtea continuatur inde 
jy proceſſus inter partes præd. de placito prad. per Jur' poſit. inde . 
iF inter eas in reſpectu coram Domino Rege & Domina Regina uſ- 
1 que a die Paſchæ in 15 dies ubicunque &c. extunc proxime ſe- 
. quen. niſi Juſticiarii Domini Regis & Dominæ Reginæ ad Aſſizas 
in Comitatu præd' capiendas aſlipn* prius die ſabbati 3 die Marti 
1 apud Glouceſter. in Com' pred. per formam ſtatuti &c. ven. pro 
:1W deſectu jur. &c. ad quem diem coram Domino Rege & Domina 
15 Regina apud Weſtm. venerunt partes prædict. per attornatos ſuos 
1 prædict. & præfat. Juſticiarii dictorum Domini Regis & Dominz 
i: Reginæ coram quibus &c. miſ. hic recordum ſuum coram eis ha- 
The Poſtea. bit, in hæc verba Poſtea die & loco infracont. coram Egidio Eyre 
Milit. uno Juſticiar. Domini Regis & Dominæ Reginæ ad pla- 
cita coram ipſis Rege & Regina tenend' aſſign & Thoma Breton 
5 Armiger. eidem Egidio Eyre & Nicholao Letchmere Militi uno 
4 Baronum Scaccarii Dictorum Domini Regis & Dominæ Reginæ 
ul Juſtitiariis ipſorum Domini Regis & Dominæ Reginz ad Aſſizas 
1 5 in Comitatu Glouceſter. capiend. afſign' per formam ſtatuti &c. 
1 hac vice aſſociat. præſentia præd' Nicholai Letchmere non ex- 
Yi 2% pectata virtute brevis dictorum Domini Regis & Dominæ Reginæ 
8 de fi non omnes &c. venerunt tam infranominat. Thomas Combes 
V's qui tam pro Domino Rege & Domina Regina quam pro ſeipſo 
in hac parte ſequitur quam infraſcript' homines inhabitantes in 
Hundred. de Bradley per attornatos ſuos infracontent. & Jur. Ju- 
ratæ unde infra fit mentio exact. ven qui ad veritatem de infra- 
content. dicend. elect. triat. & jurat. dicunt ſuper ſacramentum 
Spec al Ver · ſuum quod quidam Malefactores præfat. Thomæ ignoti 23 die 
2285 Februarii Anno Regni dictorum Domini Regis & Dominæ Re- 
ginæ 
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ginz nunc Regis & Reginz Anglia &. quinto apud Hlampaot 
infra Hundred. « Bradley in Comitatu Goucater in alta regia 
via ibidem vi & armis in ipſum Thomam inſultum fecerunt. & . | 
301. 128. 6d. in pecuniis numeratis ibjdem invent, felonice dg 
ol, Thoma ceperunt ſpoliayerunt. & aſportayerunt contra pa- 

cem Domini Regis & Dominæ Reginz, nunc idemque Thomas 
immediate poſt feloniam roboriam & ſpoliation. infraſcript. fact. 
apud Northleach infra Hundred. pred, huteſium & clamorem de 
roboria & felon ia infraſcript. fecit & ,adtunc & .ibidem notitiam 
inhabitantibus ejuſdem ville e de Narthleach debito modo de 
roboria & felonia infraſcript. fact dedit & poſt roboriam & felo- 
niam illam fact. & infra viginti dies prox, ante diem impetrationis 
brevis originalis ipſius Thomæ idem Thomas coram Thoma Ma- 
ſters Armig. adtunc & adbuc un. Juſticiar. dictorum Domini Re- 
gis & Dominz Reginz nunc ad pacem in præd. Comitatu Glauce- 
ſter — _— inhabitante E. Cirenceſter prope Au 


Anno Regni Dominæ Elbe i nuper == Ad &c. 27 7 
inde edit. & provif. & ſuper ſacramentum ſuum prædict. coram 


præd. Thoma Maſters tunc depaſuit modo & forma prout poſtea 


mentionat. eſt & non aliter Glouceſter Memorand, That upon Thy Ou of 
the 7th Day of June fn the 5th Pear of the Reign of our dez * 


Sovereign Lozd and Lady King William and Queen M 
over England, &c. Annoque Domini 1693. Thomas C en Mary, 
Fairford in the County of Glouceſter, Servant to Andrew 
Barker of Fairford afozeſaſo, Eſq; came befoze me Thomas 
Maſters, Eſq; one of their Bajefty's Juſtices of the Peace fo2 
the tald County of Glouceſter, and took. his cozpozal Oath, 
That upon Thurſday the 23d Dap of February faſt paſt, be- 
tween the Þours of two and thzee of the Clock in the After- 
noon of the ſame Day, as the ſaid Thomas was travelling 
from Fairford afozeſafd, towards Tewxbury in the ſaid Coun- 
ty of Glouceſter, he was ſet upon in a Field near.Hampnot in 
the. pundzed of Bradley in the ſaid. County of Glouceſter by 
thee Hozſemen armed with Swazds aud Piſtols, who there 
made an Aﬀault upon him the lald Thomas Combes, and dip 
then and there felonioufly take from. om the ſaid Thomas 
Combes 30 l. 12 5. 6d. and. one ſoxrel 4 which Mare is 
ſince returned to Fairford ee vos Ponds and elicen 
Vor. V. Sbillings, 


— 
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Tho deny Shillings, of which ſaid Money was the proper Money of the the 
was the M 

ney of ano- ſaid Andrew Barker bis Maſter, and the other one Shilling 

ON — and Sixpence was the pzoper Monep of him the ſaid Thomas 

ts Combes, and the ſald Thomas Combes farther depoſed, That 

the ſaſd thzee Hozſemen which ſo took, away the ſaſd Boney 

and Mare from him were Strangers and altogether unknown 

to him the ſaſo Thomas Combes, and that the ſaid Thomas 

Combes immediately after he was ſo robbed went to North- 

leach a Barket Town. in the lald Þundzed, and there made 

Hue and Cry after the ſaid Perſotis that robbed him, Et 

idem Jur. ulterius ſuper ſacramentum ſuum præd. dicunt quod 

391. 128. 6d, in narratione infraſcript. mentionat' fuerunt pro- 

prix monetæ Andreæ Barker Armigeri adtunc Magiſtri præd. 

Thomæ Combes recept. per prædict. Thomam Combes pro uſu 

przd. Andreæ Barker Magiſtri ſui & iidem Juratores ulterius ſu- 

per ſacramenta ſua pred. dicunt quod prædict. Andreas Barker 

non fuit præſens quando roboria prædict fact fuit ſed utrum ſu- 

per totam materiam per juratores prædict. in forma prædict' com- 

pertam prædict. inhabitantes in Hundredo de Bradley ſunt culpa- 

biles de præmiſſis in narratione infraſcript. interius eis impolit, 

contra formam ſtatuti in narratione mentionat. necne juratores 

præd. penitus ignorant & inde petunt adviſamentum & conſidera- 

tionem Curiz & c. Et ſi ſuper totam materiam prædict. per jura- 

tores prædict. in forma præd. compertam videbitur Curiæ diQto- 

rum Domini Regis & Dominz Reginæ hic quod præd. inhabi- 

tantes in Hundredo de Bradley præd. ſunt culpabiles de præmiſſis 

in narratione infraſcript. interius eis impoſitis contra formam ſta- 

tuti przd. tunc juratores prædict. ſuper ſacramentum ſuum pred. 

dicunt quod pred. inhabitantes in Hundredo de Bradley prædict. 

ſunt inde culpabiles prout præd. Tho. Combes qui tam &c. inte- 

rius verſus eos queritur & aſſidunt dampna ſus Tho. Combes 

occaſione infraſcript. ultra wif. & cuſtagia ſua per ipſum circa 

ſectam ſuam in hac parte appoſit. ad 30 l. 128. 6d. & pro miſ. & 

cuſtagiis ill. ad quadraginta ſolidos Sed fi ſuper totam materiam 

prædidl. per Jur. præd. in forma præd. compertam videbitur Cu- 

riæ dictorum Domini Regis & Dominz Reginæ hic quod inhabi- 

tantes de Hundredo de Bradley prædict. non ſunt culpabiles de 

præmiſſis prædict. tunc juratores prædict. ſuper ſacramentum ſuum 

prædict. dicunt quod prædict. inhabitantes Hundred. de Bradle7 

przd. non ſunt culpabiles prout prædict. inhabitantes _—_— de 
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Bradley prædict. interius pro fe placitando allegaverunt ſed quia 
Cur. dict. Domini Regis & Dominæ Reginæ nunc hie de Judicio 
ſuo de & ſuper præmiſſis reddend. nondum adviſatur dies inde dat. 
eſt partibus præd. coram Domino Rege & Domina Regina uſque 

ubicunque &. de judicio ſuo inde audiend. eo qd. Cur. 
dict. Domini Regis & Dominæ Regine: nunc hic inde nondum &c. 


Combes verſus Hundred de Bradley. 


DE Caſe upon the Pleadings was (viz.) An Atfon 2 Salk. 6:3. 
was b2zought upon the Statute of Winton, fo2 that up- 3 _ 


on the thzee and twentfeth day of February 5 Will. & Mariz * 
certain Dalefatozs to the Plaintiff unknown, did aſſault him 
at Hawpnot in the Þund2ed of Bradley in the County of Glou- 
ceſter, and robbed him of 30 l. 128. 6d. of his own Money, 


whereof he immediately gave Notice at Northleach within Caf. temp. 
the ſaid Pundzed, and near the Place where he was robbed, 2; 5 - $4 


and that none of the Thieves were taken. 
Upon Not guilty pleaded, a ſpecial Uerdi# was found at 9. 


An. 261, = 
10, &c. 


the Aſlizes (viz.) the Jury find the Aſſault, Robbery and ae 110, 
Taking from the Plaintiff 30 l. 128. 6d. and a Mare which 386. 


returned, and that 30 l. 11s. of the ſald Boney, was the 
proper Money of Andrew Barker his Maſter, who was not p2e- 


Ld. Raym. 
737, 826, 
828, 829, 


ſent when the Robbery was commited, but that the Plaintiff 904. 


had the ſame in his Poſſeſſion fo2 the Uſe of his ſaid Paſter; 


a general Concluſion. 

The ſingle Queſtion was, Whether the Servant being 
robbed of- his Maſter's Boney (he being not pꝛeſent) may 
bung the Atfon againſt the Þundzed, and declare de denariis 
ſuis propriis being taken away ? 

Sir Francis' Winnington held, that the ation was well 
brought, tho' it appears both by the Affidavit and Clerdit 
that it was the Money of the aſter, fo2 it was the uſual 
Courſe fn fozmer times fo2 the Servant alone to bzing the 
Action, and the Maſter ſeldom oz never appeared in it. The 
Statute of Ed. 1. was made fo2 the general Pꝛeſer vation 
and Dutet of Travellers, whether Paſters oz Servants, 
and therefoze either of them might bung the Action. This 
was the Opinion of Dodderidge and Jones, who were learned 


371, 


and that the Robbers were Strangers to him, and ſo made 8. 70, 
1247. 


Judges in the Caſe of Drope and Thaire, repozted by Hz. Latch ; Lick 127. 


nay, in ſome Caſes it hath been ruled, that the Maſter ought 
not to bzing the Action, becauſe the Servant (being the — 
to 
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Cro. Elia. 
142. 

1 Leon. 325. 
idem. F 


2 Leon. 82. 


t Brownlow 
155. 


Ation againft the Mrong⸗doer; And this is the 


4 


robbed) is enjoined by the Statute of 27 Eliz. to make Oath 
that he did not know any, of the Robbers. 27 

A Balliff o2 Receiver of Rents was robbed, and he decla⸗ 
red de denariis ipſius querentis, and ft was held good, becanſe 
he fs acrountable to his Maſter, which is this very Cale: 
Mhere⸗ever the Party has a P2opertp, he 11 3 the 


a common Carrier may ſue foz Goods taken from him, 188 
not his own. , | 

But there is a Caſe which comes yet moze near to this; 
it was an Action bzought by a Servant who was robbed of 
Goods, part of which were belonging to his Maſter, and 
the reſt to himſelk; and he declared in his own Name againſt 


the Þundzed, and had a Uerdi# as to his own, and the mat: 


ter was found ſpeclally as to the Goods of his Maſter; pet 
he had Judgment, which muſt be upon the ſpecial Finding, 
and fo2 theſe Reaſons, and upon theſe Authozities he pꝛayed 
Judgment fo? the Plaintiff, N 


Econtra. It was argued, That the Maſter ought to bing 
the Aﬀion becauſe ft was his Honey which was loft; but 


© fo? the Servant to declare de denariis ſuis is not true; fo 


2 Saund. 47. 


02 
he had no Pꝛoperty in the Boney, neither is he anſwerable 
ko; its being taken from him. & 

This is not like the Caſe of a Common Carrier, fo2 he has 
a Reward and a Recompence fo? carrying the Goods of other 
Men, and therefoze is reſponſible fo: them by Law, if loft 
o taken from him, which a Servant fs not. | 

Ik a Sheriff levies Goods by Girtue of a Fieri facias, which 
Goods are afterwards taken from him, tho' they are not his 
own, yet he may maintain an Action of Trover; the Reaſon 
is, becauſe by the Seizure he has a Pꝛoperty in them by 
Law; but a Servant has no manner of Pyoperty in the Bo- 
ney 02 Goods of his Bafter, and therefoze if robbed, either 
his Maſter being pꝛeſent oz abſent (fo2 that makes no Altera- 
tion in the Caſe) the Maſter who hath the P2operty, muſt 
bzing the Action. | 

Thus it was adjudged in the Caſe of Raymund againſt 
the Þundzed of Working; the Servant made the Dath, and 
the Maſter bzought the Aﬀion, and reſolved ſo it ought to be; 
and upon a Writ of Erro2 b2ought in B. R. that Judgment 
was affirmed. by 3 

So it was likewile in that very Cale of Drope and Thaire 
tited on the other Side, viz. The Servant fodged in an Inn, 
and dis Maſter's Goods were loft, who bzought the anion: 
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was ſaid by Doderidge and Jones that the Servant might have 
an Appeal of Robbery, yet it ſeems to be only a ſudden 
Opinion of thoſe Judges, fo2 the Law is otherwiſe, viz. That 
the Servant cannot bzing an Appeal, and in the ſame Caſe Pep. 17s, 
repozted by Juſtice Popham, Juſtice Jones was of another“ 
Opinfon, viz. That if the Servant is robbed, the Maſter ſhall 
bing the Aion. | | 
In 31 Eliz. the Servant was robbed, and the Maſter bzought Cro. E132. 
the Aſtion and had recovered a Uerdit, but becauſe the Oath _ 
was made by him, and not by the Servant who was robbed, * © 377 
the Judgment was ſtayed; fo2 he might know ſome of the 
Robbers, tho' his Maſter did not. | 
Jn 7 Jac. 1. a Man by counterfeit Letters got Money out 2 Cro. 224. 
of the Servant's Pands, and the Maſter bzought an Action on 
the Caſe fo2 the Deceit. | 
And in the ſame Pear the Servant being robbed in an Inn, 2 Cre. 223. 
the aſter bzought the Anion, and had Judgment, which de,. 
was affirmed afterwards in the Exchequer-Chamber. Yelv. 162. 
So where the Maſter was pꝛeſent when his Servant was Sele 158, 
robbed, yet the Maſter brought the Acton againſt the Pun⸗“ 
dꝛed. And likewiſe where a Poſt-boy was robbed in the Pꝛe⸗ 
ſence of the Owner of the Goods, and he bzought the Aﬀton. 
Theſe and many moꝛe Caſes may be bꝛought to pꝛove that 
it hath been the conſtant Opinion, that the Maſter ought to 
bzing the Aﬀfon where the Servant hath been robbed. 
Then as to the Poſſeſſion, tis not at all material to ſup- 
po2t the Action bzought by the Servant, fa2 tis the Pꝛoperty 
only which is to be conſidered; and fo2 this Purpoſe a late 
Caſe was cited, which was between Pinkney and the Jnha- 
bitants of the Eaſt⸗Hundzed in Rutland, viz. The Plaintiff 2 Saund. 379. 
bought an Afton upon the Statute of Winton, and declared 
fo2 the taking from him of 291. de pecuniis proprũs and like- 
wiſe * for other Goods taken out of his Poſſeſſion ; anti upon A - But did not 
Demurrer to the Declaration it was held, That the Acklon ame + ooh 
was not well bzought koz the Goods taken out of his Poſſeſ- 104 dat 44 
ſion; and therefoze as to them be entred a Remiſit dampna, the Reaſon of 
and had Judgment fo2 his Boney, which ſhews that the n sene 
bare Poſſeſſion without a Pꝛoperty, was not regarded, Ad- Gooas. 
journatur, 


Afterwards the Plaintiff had Judgment by the Opinion of 
the whole Court, and that in this Caſe either the Ma- 
ſter or the Servant might maintain the Action. 


Vor. IV. 4 1 DE 


Term. Sancti Mich. 


Anno 6 Gulielmi & Maria Regis & 
Reginæ, in Banco Regis, 1694. 


Lampton werſus Collingwood. 


Lacita coram Domino Rege apud Weſtm. de Termino 
Sancti Hillarii Anno Regni Domini Willielmi tertii Re- 
gis Angliæ ſexto Rot. 309. 


1 Salk. 262. 
pra. 


Angl. ff. Dom. Rex mandavit Juſtic. ſuis ad Placita coram 

Writ of Au- ipſo Rege tenend. aſſign. Breve ſuum clauſum in hæc verba fl. 
Gia Nele. Gulielmus tertius Dei Gratia Angliæ Scotiæ Franciæ & Hiber- 
niæ Rex fidei defenſor &c. Juſticiariis noſtris ad Placita coram 

nobis tenend. aſſi gn. ſalutem Ex gravi querela Annæ Lampton 

vid. Adminiſtratricis bonorum & catallorum que fuer. Roberti 
Lampton Armigeri defunct' accepimus quod cum quidam Lucas 
Collingwood nuper ſcilicet Termino Paſchæ Anno Regni Domini 

Judgment re- Caroli ſecundi nuper Regis Angliæ &c. triceſimo quarto in Cu- 
_—— ejuſdem nuper Regis coram ipſo nuper Rege apud Weſtm, 
dants, in Com. Midd. per Judicium ejuſdem Curiæ recuperaſſet verſus 
præfat. Robertum Lampton & quendam Edmundum Craiſter Ar- 

migerum per nomina Edmundi Craiſter de Craiſter in Com. 
Northumbriæ Armigeri alias dict. Edmund Craiſter de Craiſter 

in Com. præd' Armiger & Roberti Lampton de Newham in 

Com' Northumbriæ Armigeri alias dict Robertus Lampton de 

Newham in Com. præd. Gen' quadringentas libras de debito nec- 

non quadraginta ſolid. qui eidem Lucæ in eadem Curia adjudicat. 

fuer. pro dampnis ſuis quæ ſuſtinuit tam occaſione detentionis de- 

2 biti 


AM , Kt 4 = Mitt. " ow" Oil = "oY me 


Mich. 6 W. & M. in B. R. 1694 307 


biti illius quam pro miſ. & cuſtagiis ſuis per ipſum circa ſectam 
ſuam in ea parte appoſit. unde convict. fuer. prout per Recordum 
& Proceſſum inde in Curia noſtra cbram nobis apud Weſtm' præ- 
dict. reſiden. plenius apparet Poſteaque præd' Robettus in vita 
præd. Edmundi ſcilicet primo die Novembris Anno Regni Do- 
mini Jacobi ſecundi nuper Regis Angliæ primo obiit & idem Ore of the 
Edmundus ipſum Robertum ſupervixit videlt. apud Morpeth in dies, and the 
Com. Northumbriz per quod per legem Angliz bona & catalla *er ſurvives. 
quæ fuer. præd. Roberti tempore mortis ſuæ in manibus cujuſ- 
cunque adminiſtratoris aut adminiſtratricis bonorum & catallorum 
illorum adminiſtrand. exiſten' de debito & dampnis præd. penitus 
exonerat. devenerunt prout eadem Anna viis & modis quibus con- 
venit parat. eſt edocere præd' tamen Lucas machinans & intendens 
ipſam Annam prætextu Judicii præd. minus rite prægravare ac 
magnopere dampnificare alias poſt mortem ipſius Roberti ſcilicet 
Termino Sanct' Trinitatis Anno Regni noſtri & Dominæ Mariz 
nuper Reginæ Angliæ &c. quinto proſecut. fuit extra præd. Cu- 
riam coram nobis & Domina Maria nuper Regina noſtra apud 
Weſtm. quoddam Breve noſtrum & præd. Mariæ nuper Reginæ 
noſtr. de Scire fac. de & ſuper Judicio pred. verſus præfat. An- —— 
nam Adminiſtratricem bonorum & catal lorum præd. Roberti gaing — 
præd. tunc Vic. London. direct. per quod quidem Breve recitando Admin 
quod cum przd' Lucas nuper in Curia dicti nuper Regis Caroli ceafed. 
ſecundi coram ipſo nuper Rege apud Weſtm'. per billam ſine brevi 
dicti nuper Regis ac per Judicium ejuſdem Curie recuperaſſet 
verſus præd. Edmundum Craiſter alias dict. Edmundum Craiſter de 
Craiſter in Com. przd' Armig. & præd. Robertum Lampton alias 
dict. Robertum Lampton de Newham in Com. præd. Gen. pred' 1 
quadringent. libras de debito necnon præd quadraginta ſolidos | 
pro dampnis ſuis quæ ſuſtinuit tam occaſione detentionis debiti il- i 
lius quam pro miſ. & cuſtagiis ſuis per ipſum circa ſeam ſuam 
in ea parte appoſit. unde tunc convict. fuer. ficut conſtabat de | 4 
Recordo recitando etiam & ſuggerendo quod præd Edmundus | 
ſecundo die Julii Anno Regni Domini Jacobi ſecundi nuper Re- | | 


gis Angliz &c. quarto apud London. in Parochia beatz Mariz 1 
de Arcubus in Warda de Cheape obiit & quod pred. Robertus | 15 
ipſum ſupervixit quodque poſtea præd Robertus primo die April. 
Anno Regni noſtri & præd. nuper Reginæ noſtræ ſecundo apud 
London prad* in parochia & warda præd. obiit inteſtat. & — ik 
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poſt ejus mortem adminiſtratio omnium & ſingulorum bonorum & 
catallorum jur* & creditorum quæ fuer. præd. Roberti tempore 
mortis ſuæ præfat. Annæ Lampton commiſſa fuit (debito & damp- 
nis præd. præfat. Lucæ minime ſatisſact.) quodque præd. Lucas 
nobis & præd. nuper Reginæ noſtræ ſupplicaſſet ſibi de remedio 
congruo in ea parte provideri noſque & præd' nuper Regina no- 
ſtra in ea parte fieri volentes quod fuit juſtum per idem breve dict. 
Vicecomitibus London præcepimus quod per probos & legales 
homines de Balliva ſua ſcire facerent præfat' Annæ quod eſſet 
coram nobis & præd' nuper Regina noſtra apud Weſtm. præd 
die Martis prox. poſt Quinden. Sanct. Trinitatis tune prox. ſe- 
quen ad oſtendend' ſi quid pro ſe habuit vel dicere ſcivit quare 
præd. Lucas exccutionem ſuam de debito & dampnis præd' de 
bonis & catallis quæ fuer. præd' Roberti tempore mortis ſux in 
manibus ipſius Annæ adminiſtrand. habere non debuit fi ſibi vide- 
tur expediri & ulterius factur. & receptur quod pred. Curia tune 
coram nobis & præd' nuper Regina noſtra de eo adtunc & ibi- 
dem conſideraret in ea parte & quod haberent ibi tune nomina 
eorum per quos ei ſcire facerent & breve illud &c. ad quem 
diem in eadem Curia coram nobis & præd. nuper Regina noſtra 
apud Weſtm. ven. præd. Lucas in propria perſona ſua & Vic. 
London præd. videlt. Thomas Lane Mil. & Tho. Cook Mil. no- 
bis & præd. nuper Reginæ noſtræ adtunc retorn. ſuper breve 
præd. quod præd. Anna nichil habuit in Balliva ſua ubi aut per 
quod ei ſcire facere potuer. nec fuit invent. in eadem & eadem 
Anna non ven' Ideo ſicut prius per eandem Curiam adtunc præ- 
cept. fuit eiſdem Vicecomitibus London quod per probos & le- 
gales homines de Balliva ſua ſcire facerent præfat. Annæ quod 
eſlet coram nobis & præd. nuper Regina noſtra apud Weſtm. die 
Martis prox. poſt tres ſeptimanas Sanctæ Trinitatis tunc prox. ſe- 
quen. ad oſtendend. in forma pred. fi &c. Et ulterius &c. inde 
dies dat. fuit per eandem Curiam tunc coram nobis & pred. nuper 
Regina noſtra præfat. Luce ibidem &c. Ad quem diem in præd. 
Curia coram nobis & pred. nuper Regina noſtra apud Weſtm' 
venit præd. Lucas in propria perſona ſua & Vicecomites London 
præd. ſicut prius retorn. quod præd. Anna nichil habuit in Balliva 
ſua ubi ſeu per quod ei ſcire facere potuer nec fuit invent. in ea- 
dem & præd. Anna licet ad eundem diem ſolempniter exact. non 
venit ſed defaltam fecit Ideo adtunc & ibidem conf. fuit per ean- 
dem Curiam coram nobis & præfat. nuper Regina quod prædict. 
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Lucas haberet executionem de debito & dampnis prædict. de bo- Execution ad- 
nis & catallis quæ fuer. præd. Roberti tempore mortis ſuæ in ma- 7 
nibus ipſius Annæ adminiſtrand. prout per Recordum & proceſ- g by De- 
ſum inde in Curia noſtra coram nobis apud Weſtm' pred. reſidenn 
plenius apparet Idemque Lucas executionem verſus ipſam Annam 

de debito & dampnis prædict. de bonis & catallis præd. levand. 

licet cadem Anna nunquam ſummonita fuit in pred. placito de 

Scire fac. ad oſtendend. cauſam quare dictus Lucas executionem 
hujuſmodi verſus eam habere non deberet nec in placito illo com- Altho the 
peruit licet etiam eadem Anna bona & catalla illa ex cauſa pred. — 
inde de jure exonerari non debeat proſequi proponit & minatur in — 
ipſius Annæ dampnum non modicum & gravamen ac contra legem nor did ever 
& conf. Regni noſtri Angliæ unde eadem Anna nobis ſupplicavit PPear. 
de remedio congruo ſibi per nos in hac parte provideri Nos no- tiff's grava- 
lentes eidem Annæ aliqualiter injuriari volenteſque fieri in hac **. 
parte quod eſt juſtum vobis mandamus quod Audita Querela præd. Aud 2ue- 
Annæ vocatiſque coram vobis partibus præd. & aliis quæ in hac . 

parte fore videritis evocand. auditiſque hinc inde eorum rationi- 

bus partibus prædictꝰ plenam & celerem Juſtitiam fieri fac. prout 

de jure & ſecundum legem & conſuetudinem Regni noſtri Angliæ 

fuerit faciend. Teſte meipſo apud Weſtm. 23 die Januarii Anno 

Regni noſtri ſexto. 


Plumpton. 


Poſtea ſcilicct die Mercurii prox. poſt Quinden. Sancti Hillarii The Dectara- 
iſto codem Termino coram Domino Rege apud Weſtmonaſt. venit Warren the 
præd. Anna Lampton per Nicholaum Harding Attorn. ſuum & 
ſtatim dicit quod præd. Lucas exccution. verſus ipſam Annam de 
däebito & dampnis præd' de bonis & catallis quæ fuer. præd. Ro- 
berti Lampton tempore mortis ſuæ in manibus ipſius Annæ levand. 
habere non debet quia dicit quod prædictus Lucas Collingwood 
nuper ſcilicet Termino Paſchæ Anno Regni dicti nuper Regis Ca- The Reco- 
roli ſecundi 34. ſupradicto in Curia ejuſdem nuper Regis coram |» Grate 
ipſo nunc Rege apud Weſtm. in Com. Midd. prædict. per judicium the King's 
ejuſdem Curiæ recuperaſſet verſus præfat Robertum Lampton & ** 
præd. Edmund. Craiſter per nomina E. C. &c. præd' quadringent. 
libras de debito necnon præd. quadraginta ſolidos qui eidem Lucæ in 
eadem Curia adjudicat. fuer. pro dampnis ſuis quæ ſuſtinuit tam occa- 
ſione detentionis debiti illius quam pro miſis & cuſtagiis ſuis per ipſum 
circa ſectam ſuam in ea parte appoſit. unde convict fuit prout per 
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Recordum & Proceſſum inde in Curia dicti Domini Regis nunc 

coram ipſo Rege apud Weſtm. pred. reſiden. plenius apparet Et 

eadem Anna ulterius dicit quod poſtea præd. Robertus in vita 

præd. Edmundi ſcilicet primo die Novembris Anno Regni dicti 

nuper Regis Jacobi ſecundi primo ſupradi&' Obiit & idem Ed- 

One of the mundus ipſum Robertum ſupervixit videlt' apud Morpeth præd' 
dies. in Com. Northumbriæ pred. per quod per legem Angliæ bona 
& catalla quæ fuer. præd. Roberti tempore mortis ſuæ in manibus 
cujuſcunque Adminiſtratoris vel Adminiſtratricis bonorum & ca- 

tallorum ill. adminiſtrand & exiſten' de debito & dampnis præd 

penitus exonerat. devener. prout eadem Anna viis & modis qui- 

bus convenit parat. eſt edocere præd. tamen Lucas machinan* & 

intenden' ipſam Annam prætextu judicii præd. minus, rite prægra- 

vare ac magnopere dampniticare alias poſt mortem prædict. Ro- 

Scire facias berti ſcilicet Termino Sanctæ Trinitatis Anno Regni Domini 
d Willielmi nunc Regis Angliæ &c. & Dominæ Mariæ nuper Re- 
miniſtrator of ginæ Angliæ &c. quinto proſecut. fuit extra præd. Curiam tunc 
the Deceaſed. ram dicto Domino Rege nunc & dicta Maria nuper Regina 
apud Weſtm' præd' Breve dicti Domini Regis nunc & diaz nu- 

per Reginæ tunc de Scire fac. de & ſuper judicio præd' verſus 

ipſam præfat. Annam Adminiſtratricem bonorum & catallorum 

præd. Roberti præd. tune Vicecomitibus London direct. per quod 

quidem Breve recitando quod cum prædict Lucas nuper in Curia 

dicti nuper Regis Caroli ſecundi coram ipſo nuper Rege apud 

Weſtm. per billam ſine brevi dicti nuper Regis ac per judicium 

ejuſdem Curiæ recuperaſſet verſus præd. Edmundum Craiſter alias 

dict. Edmund. Craiſter de Craiſter in Com. præd' Armig. & præd. 
Robertum Lampton alias dict Robertum Lampton de Newham 

in Com. præd Gen' præd' quadringent. libras de debito necnon 

przd' quadraginta ſolidos pro dampnis ſuis quæ ſuſtinuit tam occa- 

ſione detentionis debiti illius quam pro miſis & cuſtagiis ſuis per 

ipſum circa ſectam ſuam in ea parte appoit. unde tunc convict. 

fuer ſicut conſtabat de recordo recitando etiam & ſuggerendo 

quod præd. Edmundus ſecundo die Julii Anno Regni Domini Ja- 

cobi ſecundi nuper Regis Angliæ &c. quarto ſupradict' apud Lon- 

don præd. in præd. parochia beatæ Mariæ de Arcubus in Warda 

de Cheap obiit & quod præd. Robertus ipſum Edmundum ſuper- 

vixit quodque poſtea præd. Robertus primo die Aprilis Anno 

Regni dict. Domini Willielmi nunc Regis & Dominæ Mariæ nu- 
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per Reginæ Angliæ ſecundo ſupradict. apud London præd. in 
parochia & warda præd. obiit inteſtat. & quod poſt ejus mortem 
adminiſtratio omnium & ſingulorum bonorum & catallorum jur. 
& creditorum que fuer. præd' Roberti tempore mortis ſuæ prefat. 
Annæ Lampton commiſſa fuit (debito & dampnis præd. Lucæ 
minime ſatisfact.) quodque præd. Lucas præd. Domino Willielmo 
nunc Regi & Dominæ Mariz nuper Reginæ Angliz ſupplicaſſet 
ſibi de remedio congruo in ea parte provideri & quod dict. Do- 
minus Rex nunc & dicta nuper Regina in ea parte tunc fieri vo- 
len. quod fuit juſtum per idem breve dictis Vicecomitibus London 
præceperunt quod per probos & legales homines de Balliva ſua 
ſcire fac. præſat. Anna quod eſſet coram dicto Domino Rege nunc 
& dicta nuper Regina apud Weſtm. præd. die Martis prox. poſt 
Quinden. Sanctæ Trinitatis tune prox. ſequen. ad oſtend' ſi quid 
pro ſe habuit vel dicere ſcivit quare prædict. Lucas executionem 
ſuam de debito & dampnis præd. de bonis & catallis quæ fuer. 
prædict. Roberti tempore mortis ſuæ in manibus ipſius Annæ ad- 
miniſtrand. habere non debuit ſi ſibi viderit expediri & ulterius 
factur. & receptur. quod præd. Cur. coram dicto Domino Rege 
nunc & dicta nuper Regina de eo adtunc & ibidem conſideraret 
in ea parte Et quod haberent ibi tune nomina eorum per quos 
ei ſcire facerent & breve ill' &c. ad quem diem in eadem Curia 
coram dicto Domino Rege nunc & dicta nuper Regina apud 
Weſtm. ven. præd. Lucas in propria perſona ſua & Vic. London 
prædict. videlt. Thomas Lane Mil* & Thomas Cook Mil' di&o 
Domino Regi nunc & dict nuper Reginæ adtunc Retorn' ſuper 
brevi ill. quod præd. Anna nichil habuit in Balliva ſua ubi aut 
per quod ei ſcire facere potuer. nec fuit invent. in eadem Et 
quod eadem Anna non venit Ideo ſicut prius per eandem Curiam 
adtunc præcept. fuit eiſdem Vic. London quod per probos & le- 
gales homines de Balliva ſua ſcire facerent præfat. Annæ quod 
eſlet coram dicto Domino Rege nunc & dict. nuper Regina apud 
Weſtm. die Martis prox. poſt tres Septimanas Sanz Trinitatis 
tunc prox. ſequen' ad oſtend. in forma pred. fi &c. Et ulterius 
&c. idem dies dat. eſt per eandem Cur. tune coram dio Domino 
Rege nunc & dicta nuper Regina prefat. Lucz ibidem &c. Ad 
quem diem in pred. Curiam coram dicto Domino Rege nunc & 
dicta nuper Regina apud Weſtm. ven. præd. Lucas in propria 
perſona ſua Et Vic. London præd. ſicut prius retorn. quod pred. 
Anna nichil habuit in Balliva ſua ubi aut per quod ei ſcire facere 

potuer. 
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potuer. nec fuit invent. in eadem & præd. Anna licet ad eundem 

diem ſolempniter exact. non ven. ſed defaltam fecit Ideo adtunc 

& ibidem conf, fuit per eandem Curiam coram dicto Domino 

Rege nunc & dicta nuper Regina quod præd' Lucas haberet exe- 

cutionem de debito & dampnis præd. de bonis & catallis quæ fuer. 

præd. Roberti tempore mortis ſuæ in manibus ipſius Annæ admi- 

niſtrand. prout per Recordum & Proceſſum inde in Curia præd. 

Domini Regis nunc coram ipſo Rege apud Weſtm. reſiden. ple- 

nius apparet idemque Lucas executionem verſus ipſam Annam de 

debito & dampnis prædict. de bonis & catallis prædict. levand. li- 

The Defen- cet eadem Anna nunquam ſummonita fuit in pred. placito de Scire 
ed to ſhew fac ad oſtendend' cauſam quare dictus Lucas executionem hujuſ- 
Cauſe why modi verſus eam habere non deberet nec in placito illo compe- 
not be Execu- ruit licet etiam eadem Anna & bona & catalla illa ex cauſa pred” 
con Fi inde de jure exonerari debent proſequi proponit & minatur in ip- 
Flaintiſis ſius Annæ dampnum non modicum & gravamen ac contra legem 
Suan. & conf. hujus Regni Angliz Et hoc eadem Anna parat. eſt veri- 
Petit Judi- ficare unde petit judicium & quod præd. Lucas ab omni exccu- 
ras tione quacunque de & ſuper recuperatione præd. de bonis & ca- 
tallis quæ fuer. præd. Roberti tempore mortis ſuæ levand' habend” 
præcludatur &c. & quod eadem Anna ad omnia quæ ipſa occa- 

and Reſtitu- ſione adjudication. executionis præd. amiſit reſtituatur &c. Et 
POP quod præd. Lucas ven. hic in Curia de & ſuper præmiſſis reſpon- 
ſur &c. ſed quia Curia Domini Regis nunc hic coram ipſo Rege 
* incognit. exiſtit utrum allegation. præfat. Annæ in hac parte ſint 
veræ necne Ideo præcept. eſt Vicecomiti Northumbriæ præd 
quod venire fac. coram Domino Rege a die Paſchz in quinde- 
eim dies ubicunque &c. præd. Lucam de & ſuper præmiſſis reſ- 
ponſur ulteriuſque factur. & receptur. quod Curia dicti Domini 
Regis nunc hic coram ipſo Rege de eo conf. in hac parte Idem 
dies dat' eſt præfat. Annæ &c. Ad quem diem coram Domino 
The Defea- Rege apud Weſtm. ven. præd Anna per Attorn. ſuum præd. & 
thereupon. præd. Lucas ad eundem diem ſolempniter exact. per Henricum 
Dodd Attorn. ſuum ſimiliter ven. & dicit quod materia in brevi 

And demurs. & narratione præd. content' minus ſufficien' in lege exiſtit ad præd 
Lucam ad eandem reſpondere compellend. aut ad executionem 

ſuam de & ſuper judicio præd. de bonis & catallis quæ fuer. pred. 

Roberti Lampton tempore mortis ſux levand' habend' retardand 

ad quam idem Lucas neceſſe non habet nec per legem terræ te- 

netur 
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netur aliquo modo reſpondere & hoc parat. eſt verificare unde pro 
defectu ſufficien. brevis & narrationis in hac parte em Lucas pes 
tit Judicium de brevi & narratione illa & quod breve & narratio 
illa callentur &c. Crel. Levinz. 

Et præd. Anna dicit quod breve & narratio præd. caſſari non Joinder ia 
debent quia dicit quod Breve & narratio ill. materiaque in ill. 9 
content. bon. & ſufficien. in lege exiſtunt ad præd. Lucam ab exe- 
cut. one ſua de & ſuper Judicio præd. verſus ipſam Annam de 
bonis & catallis quæ fuere præd. Roberti tempore mortis ſux le- 
vand. hend. præcludend. quæ quidem breve & narration. mate- 
riamque in ill. content. eadem Anna parat. eſt verificare & pro- 
bare prout Curia &c. Et quia præd. Lucas ad Breve & narrati- 
onem prædict. non reſpond. nec ill. hucuſque aliqualiter dedicit 
cadem Anna ut prius pet. Judicium & quod prædict. Lucas ab 
omni exccutione quacunque de & ſuper recuperation. predict. de 
bonis & catallis quæ fuer. prædict. Roberti tempore mortis ſuæ 
levand. hend. præcludatur &c. & quod ipſa ad omnia qua ipſa | | 
occaſione adjudicationis executionis prædict. amiſit reſtituatur &c. 4 
ſed quia Curia Domini Regis hic de judicio ſuo de & ſuper præ- N | 
miſſis reddendo nondum adviſatur dies inde dat. eſt partibus pred. Continuance, | 
coram Domino Rege a die SanQz Trinitatis uſque in tres Sep- | | 
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timanas ubicunque &c. de judicio ſuo de & ſuper præmiſſis au- 
dicnd. eo quod Curia dicti Domini Regis hic inde nondum &c. 
ad quem diem coram Domino Rege apud Weſtm. ven. partes 
præd. per Attornatos ſuos prædict. ſuper quo viſis & per Cur. 
Domini Regis nunc hie plenius intellectis omnibus & ſingulis præ- 1 
miſſis maturaque deliberatione inde habita pro eo quod videtur | I 
Cur. dicti Domini Regis nunc hic quod breve & narratio præd. #4 
materiaque in ill. content. bon. & ſufficien. in lege exiſtunt ad 

præd. Lucam ab executione ſua de & ſuper judicio pred. verſus 

præfat. Annam de bonis & catallis quæ fuer. præd. Roberti tem- 

pore mortis ſux levand. habend. præcludend. Ideo conf. eſt quod 

prædictus Lucas ab omni executione quacunque de & ſuper recu- 

peratione præd. de bonis & catallis quæ fuer. pred. Roberti tem- 

pore mortis ſuæ levand. habend. prxzcludatur &c. Et quod ipſa Judgment for 

eadem Anna ad omnia quz ipſa occaſione adjudication. execution. Flaintif: 

prædict. amiſit reſtituatur &c. 


Var. IV. 4 L Lam- 
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«& cus. ® Lampron verſus Collingwood. 
232. 
288 | The Cale. 


x Salk. 26z. L (Idgment was obtained againſt two Perfons who are both 
dead, the Credito2 bꝛought a Scire fac. upon that Judg⸗ 
ment againſt the Abminiſtratrir ok one of them, and after 
2 _ retozned Judgment was awarded againſt her by 
Afterwards ſhe bꝛought a Writ of Erro2, coram vobis reſiden. 
and = Erro? in fa aſſigned was, That ſhe was never ſum⸗ 
moned. 
And the Queſtion was, whether this Urit of Erro2 would 
lie 02 not? becauſe the two Nichils reto2ned amount to a Scire 
Stra. rO75. feci; and ſo there being a Judgment by Default after two 
Nichils, it is too late now to bzing a Uirit of Erroz. 
4 Leon. 24. Some Caſes were cited to pꝛove that Erro2 would lie after 
36. Pl. 76,99 a Judgment in Scire fac. viz. where Judgment was had again 
the Bail upon Scire fac. and yet they bzought a Writ of Erroz, 
there being no Capias againſt the P2incipal, which being Erroz 
in P2oceſs, it was held that the TUrit would lie: In Mich. 
Cro. El. 730. Term 41 Eliz. the ſame Erro2 was aſſigned by the Bail after 
Judgment againſt them in a Scire fac. upon two Nichils retozned, 
27 El. c. 8. us in the Caſe at Bar; and it was then objeſted, Chat a Crit 
of Erro2 would not lie, not fo2 the Reaſon above-mentioned, 
but becauſe ſuch Writ is given by the Statute to the Par⸗ 
ties only in the Aﬀion, and not to the Bail; but it was held 
that a Suit upon a Scire fac. is in the Nature of an Aiton of 
Debt, and a Judgment in Debt is particularly mentioned in 
the Statute, and therekoze a Writ of Erroz would lie. 
Cro.Car. 481. The like Erro2 was aſſigned in Hillary Term 1 2 Car. 1. but 
there was alſo Erro2 aſſigned by the Bail in the pꝛincipal Judg⸗ 
ment, which being coupled with the Erro2 in the Judgment 
on the Scire fac. two Judges held the Mrit ſhould abate, be⸗ 
cauſe the Bail cannot have Erro2 fo2 an Erroz. in the pzinci- 
pal Judgment; but it was agreed by all that it would lie upon 
the Judgment on a Scire fac. 
But the latter Caſes ſeem to be otherwiſe, viz. That a 
Judgment upon two Nichils retozned, is a Judgment by 
style 323. Default after Notice, and therefoze a Mrit of Erro2 comes 
: — too late to reverſe ſuch Judgment; this is the Caſe of — 
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cock and Tompſon repozted by Style, and is mentioned alſo by 
my Ld. Rolle, and agreed by him that ſuch Judgment is not 
erroneous; and upon the Authozity of this Caſe the Mrit of 
Erroꝛ was now quaſhed. | 

Afterwards the Adminiſtratrix of Lampton bꝛought an Audita 
Querela, ſuggeſting alſo therein that ſhe was never ſummoned, 
and that her Husband died in the Life-time of the other Debtoz, 
and ſo his Eſtate was thereby diſcharged of the Debt; and 
upon a Demurrer it was debated, 

Firſt, Ihether an Audita Querela would lie, becauſe where 
- Party might have any other Remedy, that TUrit will not 


Now it is plain, That if the Adminiſtratrix had not ſuffered 
Judgment agaſnſt her by Default in the Scire fac. ſhe might have 
pleaded this Matter ; but by her Negle# therein ſhe cannot 
now have an Audita Querela, : 

But the Court were of a contrary Opinion upon the Autho- 
rity of Barcock and Towpſon's Caſe abovementioned, that the 
Adminiſtratrix ſhall have an Audita Querela, becauſe now ſhe 
hath no other Remedy. 

Then the Queſtion was, whether the Adminiſtratrir of the 
Perſon firſt dying, ſhall be charged with the Executozs of the 
Survivo? ? | 


Serj. Levinz argued, That both ſhall be charged, becauſe pus. abr. tit 
where Judgment has been obtained againſt two in an Aſüze of Execution, pl. 


Novel Diſſeiſin, and upon a Scire fac. to have Erecution of the 
Oamages the Sheriff returned, That one was dead, and that 
he had ſummoned the Survivoꝛ; and it was held that he ſhould 
not be compelled to plead befoze the Þeir and Tertenants of 
the dead Man were ſummoned. 

So where Judgment was had againft two in an Adlon on the v. 208. 
Caſe, and a Mrit of Erro2 brought, and one died pending the 209. 
Writ, it was abated, becauſe what was ſeveral bekoze the £4 Num. 


Judgment was thereby made joint, and the Plaintiff in the 873.107 


Judgment muſt have Scire fac. againſt the Erecutozs of the cat temp. W. 


dead an who are now become charged with that Judgment, 2, 73% 


and it ſhall not ſurvive to the other alone. 500. 

But on the other Side it was argued, that where the 24 484 
Lands of ſeveral are charged with a Debt, it (hall not lie 8, %% 
wholly upon the Survivoz; as, if a Recognizance is ac- He-4+--:Cafe, 
knowledged by ſeveral, the Lands of all are thereby become! er. yo 
chargeable, and Execution ſhall be equally made; and if Rm. 26. 
one ſhould die, the Credito2z muſt bing a Scire fac. a- 
gainſt his Heir and Tertenants; koz they being all in zquali 
jure, the Charge doth not ſurvive, but it is otherwiſe _—_ 

3 | t 
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1 Sid. 238. 


the Lands are not bound by Judgment; as if two enter into 
a Bond, and one dies befo2e Judgment, the Survivo? ſhall 
be charged alone: And Judgment was given accozdinglp. 


Moor verſus Parker. 
Mich. 4 Willielmi, Rot. 268. 


Sſumpſit upon a Wager being a keigned Iſſue directed by 
the Houle ok Peers, the Caſe upon a ſpecial Gerdi 


found was thus, viz. 
George Chute the Father being ſeiſed of the Lands in Que- 
ſtion made a Settlement thereof to George his Son fo2 Life, 


Remainder to his firſt. &c. Son in Tail Bale, Reverſion in 


Fee to George the Father, who in June 1683, made bis Will as 
kolloweth, viz. 


As touching my Lands and Tenements, Gc. my Will is, That if 
my Son's Wife die during the Life of her Husband without Iſſue 
Male, that then he ſhall have Power to make a Jointure to any 
other Wife, AND FOR WANT OF ISSUE MALE of his ſaid 
Son, then the Lands ſhall be and remain to his Son by any other 


Wife, and his Grandaughter ſhall have 4000 l. AND IN CASE 


OF FAILURE OF ISSUE MALE 5 his Son Geozge, then all 
his Lands ſhall go to his Grandchildren and their Heirs, ſhare and 
ſhare alike. 


George the Father died, his Son ſurvived and ſuffered a 
Common Recovery, and died without Iſſue ale. 

The Queſtion was, Whether thoſe who claimed under the 
Recovery, 02 the Gzandchildzen of the Teſtato? had the better 
Title, that is, whether George the Son had only an Eſtate 
fo2 Life 02 in Tail ? 

Serj. Levinz argued, That the Son had an Eftate Tail, 
— that by the Recovery the Cſtate to the Szandaughters was 

arred. 

That it was an Eſtate Tail by Implication, and it could 
not be otherwiſe, becauſe the Son could not have a Fee-ſimple, 
fo2 that was deviſed to the G2zandaughters upon his dying 
without Iſſue Pale, and therefoze not having the Fee, he 
muſt of Neceſſity have the Eſtate Tail in the mean Time by 


the laſt Clauſe of the Mill. 


There is nothing deviſed to him by erp2eſs Moꝛds, but by 
Implication; and it is no new Thing that an Eftate Cail 
ſhould ariſe by Implication, eſpecially in a Will ; as fo2 er⸗ 


ample, 
In 
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In Michaelmas Term 9 Jac. the Caſe upon a ſpeclal Uerditt » Cv. 290. 


was, viz. William Brown had Jfſue John and two Daughters, . 


and he had likewiſe two Nephews, Matthew and Henry, and ha- Yelv. 209. 
ving Lands in ſeveral Places, he deviſed all to his Son and his 
peirs; and if he died without Jffue then he gave his Land in 
one Place to Matthew in Fee, Item, I deviſe my Land in ¶Mhite- 
acre to Henry and his Heirs; it was adjudged, That this was 
a Limitation by wap of Remainder to Henry, and that the 
(Uo2ws ſhall be conſtrued thus: viz. That Hen ſhall have the 
Fee if Jobn die without Iſſue. 
Now tho' there was an erp2zeſs Deviſe of the Fee in that 
Caſe, which is not in the Caſe at Bar, to the Son, yet that 
will make no Alteration, becauſe the Son would have been 
_— to a Fee-ſimple by Deſcent had it not been koz the 
So in Trinity Term 14 Jacobi, the Caſe was, A Man had 2 Cro. 415, 
a Wife, one Son and two Daughters, and deviſed his Houſe ng 
in London co his Son after the Deceaſe of his Bother, And » Roll. Abr. 


if his three Siſters ſurvive their Brother and his Heirs, that then 536. Pl. 566. 


they ſhall have it fo2 their Lives, Remainder over, &c. it was 
held, That the Son had an Eſtate Tail, becauſe the Mozd 
Heirs there (hall be intended Heits of his Body, otherwiſe the 
Limitation to the Siſters would be vold, becauſe then a Fee Aue 258. 
would be limited upon a Fee, which is againſt the Rules of 
Law: Now in this Caſe there was no erpzeſs Deviſe of any 
 Eſfate to the Son, and yet it was adjudged that he had an 
Eſtate Tail by Implication. 
'Tis true, in the Caſe of Pell and Brown there is a contrary 
Reſolution, That was a Deviſe to T. his youngeſt Son and 
his peirs, and if he died without Iflue living W. his eldeſt den 590. 
Bother, that then he ſhould have it in Fee ; this was ad- 3, ę ꝶ 
judged an Eſtate in Fee in T. and no Tail, the Reaſon given 
was, becauſe W. had only a Poſſibility of having it, koz it 
was not deviſed to him abſolutely, viz. if T. died without 
_ * upon a Contingencp, viz. his dying without Iſſue 
ng W. | 
The —＋ did not anſwer this Caſe, only ſaid, That 
4 very learned Judges affirm that it was a very 
ard . | 
Then he argued, That if the Daughters had any Title, 
it muſt be by way of Contingent Remainder oz of an Execu⸗ 
It cannot be the one, becauſe the Son had no Eſtate of 
Freehold to ſuppozt ſuch Remainder. 
Vol. IV. 4 M 


Neither 
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— — 


Neither can it be the other, becauſe an Executozy Deviſe is 
never to ariſe upon Failure of Jfſue Bale generally, oz without 
Iſſue indefinitely, and in this Caſe there is an Eſtate Tail 
which may laſt many Generations. | 


Sir Bartholomew Shower, contra. 


1 Roll. Abr. 
837. pl. 13. 


1 And. 8. 


Dyer 171. 
Godb 16. 


2 Cro. 199. 


By the Settlement George the Son had but an Eſtate foz 
Life, and he ſhall not have an Eſtate Tail by Jmplſcation by 
this Will, becauſe the Oeſign of it was only to enable him to 
make a Jointure to any other Wife, and to p2ovide fo2 her 
Childzen, but not to enlarge his Eſtate. | 

The Wozds which ſeem to create .an Eſtate Tail are, viz. 
And for want of Ifſue, &c, but the Law is otherwiſe, becauſe 


there is no expzeſs Eſtate given to him by the Mill befoze 


thoſe TWo2ds : 'Tis like the Caſe in Mich. 10 Jacobi, where a 
Man deviſed an Eſtate to his eldeſt Son fo2 Life; Remainder 
to the Sons of his Body lawfully begotten, and if they alien, &c. 
that then his Daughters ſhall have the Land, Remainder to 
his right Heirs; it was held that the UWozds, viz. Sons of his 
Body, and firſt Son, &c. are Wozds of Purchaſe, 

Neither can the Mozds, viz. In caſe of failure of Iſſue Male, 
&c. create an Eſtate Tail, becauſe thoſe were added to explain 
what was generally and uncertatnly expꝛeſſed befoze. 

In Mich. 1 Eliz. Clement Frenſham deviſed Lands to his Mife 
fo2 Life, Remainder to his Couſin, and the Heirs Male of his 
Body; and ik his Couſin die without Iſſue of his Body (but 
doth not ſay Iſſue Male) Remainder over in Fee, the Couſin 
had Jſſue a Daughter only and died; and it was adjudged, 
that ſhe ſhould not have the Land by theſe general Moꝛds; it 
was not an Eſtate Tail to him, and the Heirs of his Body in 
general, but to him and the Heirs Male of his Body, fo2 the 
Mill took Effet by the firſt Wozds which are a Gulde to thoſe 
which follow. | 

And there is no moze Reaſon why theſe general Moꝛds in 
the Caſe at Bar ſhould give an Eſtate Tail by Implication to 
George Chute the Son, there being no particular Eftate deviſed 
to him bekoze, than there was in the Tale above mentioned, 
why the general Moꝛds in that Caſe did not make any ſuch 

ſkate. | ; 

There is another to this Purpoſe,” it was a Coppholder 
in Fee, who made a Surrender to the Uſe of his Mill, 
and then deviſed to his Mike, and if ſhe had Jſſue by 
him, then to the Jſſue, &c. and if ſuch Jfſue die befoze 


Age, 02 befoze his Mike; Or if ſhe have no Iſſue, then, = 
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it was held, that ſhe had but an Eftate foz Life, and could not 

dilpoſe the Lands to her Thildzen; = 7 ** W 224089 
And accozding to theſe Reſolutions have late Caſes been 84. . 

adjudged; as, where a Woman had two Sons by two Þus- 

bands, ſhe deviſed to T. her eldeſt Son fo2 Life, and to his 

' Jſlue in Tail, and if he died without Jſſue then living, to her 

ſecond Son in Fee, But if he die having Iſſue of his Body then 

living, then to him in Fee: Jt was held that tho' the Rever- 

ſion deſcended to him as Heir, yet by the Limitation of the 

(ill he had but an Eſtate fo2 Life, which is like the p2eſent 

Caſe, viz. a good contingent Remainder to commence upon 

his dying without Iſſue Male. 


Curia. Jt will be impoſſible to make this an Eftate Tafl by 
tacking the Eſtate by the Mill to the Eſtate fo2 Life in the 
Settlement on Purpoſe to ſuppozt the contingent Remainder , 
becauſe the Settlement and TW are two diſtin# Conveyances ; 
Un Judgment was given that this was not an Eſtate 

ail. | . ; 


Warrington werſus Molely. * 
Hill. 6 Willielmi, Rot. 291. 


7 © 


The Plaintiff pzeſcribed fo: Toll of Goods bought within : fr 


Eren of a Judgment in the County Palatine of Cheſter, i Mod. 231, 


244+ 


ones 118. 


a Yano?, and the Queſtion upon the Pleadings was, he; Les 38. 
ther ſuch a Toll independent of all Markets and Fairs can be, Nen. 
good? ? | J 4 . 55 1 "UE 385, 386. 
yy 4 +8 Nac, 281K 6 Caſ. temp. 
It was atgued that the Pꝛeſtription was unreaſonable; en 25%: 
2 ; 36 W „ "3171. 
(i.) Foz the Manner, viz. The Lozd only clafms"the Toll 
in his Yanoz, and it is not fo; Goods bought oz fold in 
a Market, &c. . 1 
(2.) Foꝛ the Batter, viz. he preſcribes to Coll of 2d. fo2 every 
Pack bought in Mancheſter, called Mancheſter Mares, 
except ot the Burgefſes there. | OO 
All Toll muſt ariſe dy Pꝛeſcription oꝛ Szant, the one | 
ſuppoſeth the other; now the Lo2d of: a Bano2 cannot have 
Toll by Pyeſcription, becatiſe at the Common Law there t-s. 5 


was no Cuffom paid but fox Wool, Woolfels, and Leather, Vau9b. 162. 


which 
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which was therefoze called antiqua five magna cuſtuma, and all 
other Tolls are eſteemed Malz Tolnetz. 

Neither can he be entitled to this bp any G2zant from the 
King, becauſe he cannot charge his People with any Thing 
but what is fo2 the Publick Good, without their Aent in 
f. N. B. 222. a. Parliament, and therefoze the Writ of ad — dampnum is 

directed to the Eſcheato2 to enquire what Damage it would 
be to the King, oz any of his Subjects if he ſhowld grant to 
B. that he may make an Alignment of certain Lands to a 
Chaplain foz ever to pꝛap fo2 his Soul in a certain Church, 
fo2 by Reaſon of ſuch Aſſignment the Land would be exempted 
from ſeveral Duties, as Fines, Amercements, &c. ita quod 
Patria per donationem & aſſignationem pred. magis ſolito non 
oneretur ſeu gravetur. | 
Now if the King cannot impoſe a Duty upon his Sub- 
jets but ſuch which is fo2 their Benefit; a fortiori a Lozd of 
a Yano? cannot; and to this Purpoſe there is an expꝛeſs au- 
2 Roll. Abr. thozity in Eaſter Term 11 Car. viz. There was an Inkozma⸗ 
271. tion againſt Morgan fot levying 2d. fo2 every Barrel landed 
at Cockernepill, tho' it was his own Land, and the Parties 
could not ſell there without his Aﬀent ; yet this being to levy 
a new Toll, it was held unlawful; be might make a par- 
1 Agreement with the People, but he could not erat 
Q oil, : 
22 Aff pl. 36. This Toll is in Nature of Toll-thzough, ko: which there 
Br. Abe. ve. Can be no Pꝛeſcription, becauſe it is lawful fo2 any Ban to paſs 
Tale , © by 02 thzough the Pighway; co it is as lawful fo; any Ban to 
Cro.Eliz.710. buy Goods bꝛought to his Shop. 
Dll. Ave, Ik tbe Plaintiff had any Right to this Duty, he ſhould have 
322. Cewed that the People had ſome Benefit by ſelling their Goods 
2 — in this Place; as, where a Man juſtifies in Treſpaſs, and 
Lis. Rep. jeg. P2eſcribes to have Toll foz Beaſts dziven over ſuch a Sanoz; 
it is a vold Pꝛeſcription, being foz Toſl-thzough, unleſs the 
Party who Claims the Duty doth ſhew that the Subzeit hath 
ſome Advantage. | 
2 47- So where a Man alledges a Cuſtom to have ſo much per 
+54 Tun foz all Goods paſling on a River by ſuch a Wharf; This 
is a Coll ⸗thꝛough which the Law calls Malum Tolnetum, un: 
leſs the Plaintiff ſheweth, that the River was uſually cleanſed 
by him, oz that he repaired the Banks, oz that he hath done 
ſome Good fo2 this Duty. | 
Nay, it hath been held, That a Tax cannot be impoſed on 


Sid. 218. 


| the Subject but by Parliament, tho it is fo their Benefit, 
- 
But 


_ Mich, 6W.&M. in B K 1% 321 


822 


But admitting that the Plaintiff may pꝛeſcribe fo2 Toll of 
Goods bought within this Place, yet ſuch a general Pꝛelcrip- 
tion is not good to bind Strangers, no moze than a P2eſcrip- 
tion to have a Heriot of every Stranger dying within ſuch a 75: v. 
Kanoz, which is void, becauſe it cannot have a reaſonable : Nod. Car. 
Commencement between the Lo2d and a Stranger, tho it may in L. « Eg. 
between him and his Tenants. | ——_ 
So a Pyeſcription to have a Heriot, (viz.) the beſt Beaſt of 27x 199. b. 
his Tenant, and if it be efloigned befoze the Lozd ſeizes it, Su 122. 
that then he may take the Beaſt of any other Perſon Levant «145 
and Couchant upon the Land; this is a vold and an unreaſon- = {1 
able Preſcription, | | 1 


(2.) This is not good by Reafon of the Uncertainty of the 14. Nn. 44 
Thing out of which the Duty doth ariſe; koz it is de qualibet 763. | i 
farcina, not ſaying of what it conſiſts: Now ik the Court muſt a 4 
judge whether 2d. is a reaſonable Duty oz not, they muſt know | 
what is in the Pack; and what a Cuſtomary Pack of Mancheſter ‚ 
Mares is, will be difficult to be known in Weſtminſter-Hall. 

To inſtance in parallel Caſes, viz. many Indi#ments and Nd. Caf. 


a 
„ L. . 
Jnfozmartons have been quathed fo2 ſuch Uncertainties, viz. , 25, 
| —” * 8, . | 
Fitz-G. 56, 47, &c. 122, 123, 263. 3 Wms. 496, 433, 494. Stta. 2, 8, $39, 866, oy, 90 b | ö 
Ante 256. Id. Raym. 191, 192, 277, 284, 452, 471, 475» 479, 388, 611; 21, 1179; 1181, 1273. { 


Caf. temp. An: 66. Fi. G. 161, 162, Stra. 738, 809, 110, 827: ii 


An Infomation: foz' engrofling diverſos cumulos tritici, was „Rel. Abe. | 
held votd, becauſe: ot the Uncertainty of the Quantity in each? 
IÞeap, tho" the Ualue-of the whole was particularly ſet fo2th. 

Do anJhvitment fo2 engroſſing magnam quantitatem ſtraminis Cro. Car. 

& foeni mas quaſhed'fo2 the line Reaſon. 553 

Likewiſe in Trover and Converſion pro duobus garbis, Anglice March 60. 
Sheaves of Com; the Declaration was held ill, becauſe the Lleyn 80. 
Plaintiff had not ſhewed what Con it was, and the Anglice 
being volb, then it was only! Trover de duobus gatbis, which 
Mond in its Latitude: compehends any Ching which may be 
tien up in Bundles. ' - - n 

This Pꝛeictiption is ald vold byKeaſvn of the Perſons of 
whom it is — ok all 251 unn thi⸗ 
ther to be dal See. ſg chat neither the Ming hümſelt noz his 
Warverons ure except? is contrary alfa to Magna Charta, cap. 30. 
whighenansy That alf* Ferehithts'may* buy and fell without 
any:Wanner'of'evif Tos. ey | 


Eis void [1tkewiſe!by Reaſon ok the Time demanded, viz. z If. 2:0. 
immediately upon the Sale of each Pack of Mares: Now nd 
Toll is due befo2ze the Sale, unleſs by Cuſtom Time out of 
Mind, and here is no Conſideration laid why the Lozd ſhould 
have ſuch a Duty. 
Vo L. IV. 4 N It 


£O Miah AAA 4 — ; 
* 
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It was argued on the other Side, That Time and (ſage 
were the Foundations both of Pzeſcriptions and Cuſtoms , 
and if Cuſtoms were not unreaſonable it was not neceſſary tg 

ſhew their Commencement. | 44 | 
As to the Generality alledged againſt this Pzeſcription, it 
is not vold fo2 that Reaſon, fo2 ſuch general Pꝛeſcriptions to 
have Toll of all People, have been warranted by ſeveral Pye- 
1 Bulſt. 19g. In Anno 10 Jacobi the Iſſue in a Quo Warranto, was whe: 
ther the Defendant had Toll of all People within the Banoz 
of Petworth in the County of Suſſex, as well of the Tenants 
of the Earl of Arundel as of Strangers? And the Iſſue was 

kound fo? him. | | | 

1 Leon. pla- Nothing is moze common in our Books than fo2 a Lo2d of 
co 195 br. à Mano; to p2eſcribe fo2 a Duty within the ſame, tho it is 
$59. to the Pꝛejudice of particular People, becauſe ſuch Cuſtoms 
s Rep.115->- may have a reaſonable Commencement ; and therefoze it has 
3” been held fo2 a Lozd, 8c. to p2eſcribe that the Bꝛead fo2 all 
the Inhabitants in his Panoz and Paſſengers there ſhould be 
baked at his Oven, and that no other Perſon Time out of 
Hind, &c. had uſed a Bake-houſe there without his Appoint: 
> $1 Tis fo? this Purpoſe that the Writ'de ſe&a ad molendinum 
doth lie, and in the Regfſter there is a Pꝛeſcription alledged 


ratione Dominii, which is a very extraodinary Claim, and 


goes farther than what was made by the Lo2d of a Manoz. 
In 8 Ed. 3. 37. b. The Defendant juſtified in Treſpaſs fo2 
pulling down of a Fold, as Servants to the Lady of the Banoz 


of Haſtings, who by Reaſon of her Seigniozy had a Freehold 


thꝛzoughout the ſaid Gill, ſo that no other could fold there with- 
but her Leave; this extends as well to Strangers as to thoſe 
of that Citil, and pet it was held good. 
Br. Abr. cit. So in 21 Hl. 7. 16. a. The Yayo? and Commonalty of Glou- 
Placito gz. ceſter pꝛeſcribed to have Toll of every Boat which paſſed by 
Cro.El.710, their City, 8c. and this was adjudged a good Pꝛeſcription, 
altho*' no Reaſon is given why they ſhould have that Toll. 
Many other Caſes might be cited wherein the Law was 


held to be the ſame, as in 18 Eliz. the Lozd Mapoz of London 


Dyer 53a. b. þz0ught an Aion on the Caſe, grounded upon a Cuſtom to 
have the 2oth Part of the Salt of every Stranger who bzought 
it to the Pozt of London, and there is no Reaſon alledged 


— be ſhould have that Part, and yet the Panoz had Judg- 
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In an Adion on the Caſe the Defendant juſtified the taking O. El. 227. 


of the Goods, fo2 that the Bafliff of Yarmouth had uſed ta 

have Toll of the Tenants and Jnhabitants of Laſtoff fo2 any 

of their Goods bꝛought thither by Sea to be ſold; and upon a 

Demurrer he had Judgment, tho' it was upon a general Claim 

2 1 us all their Goods b2zought thither, without ſaying to 
02 "4 


So in Treſpaſs the Defendant p2eſcribed to have 2 d. fog Cro. El. 711. 


every Scoze of Sheep of Strangers bzought oz dziven per & 
trans villam de Melton Mowbray, - and if that Toll was de- 
nfed, to deffrain fo2 it; now though this was a Tofl-thozough 
fo which a Pꝛeſcription cannot be alledged without ſewing 
ſome Cauſe, that it may appear to have a reaſonable Com- 
mencement, pet the Plea was held good by. the Opinion of 
two Juſtices againſt Juſtice Popham, viz. That ſuch a Toll 
might be claimed generally; fo2 it being by Pzeſcription, 
8 cannot be intended that the Cauſe ſhould be known why it 
egan, | | | 
The Perſon who gathers the Toll is a ſtanding Mitneſs 
_ omg of the Pꝛoperty, and of the Fairneſs of the 
ontrat, | f ; : 
Then as to the other Obje#fon, That it is unreaſonable 
fo2 the Jncertainty; it is a Cuſtomary Claim fox a certain 
Thing in a certain Place, and the Cuſtom hath fixed what is 
meant there by the Mozd Sarcina; it is as certain as a Duty 
fo2 a Piece of Cloth in the Book of Rates; and it is as cer- 
tain as a Pꝛeſcription to have a Halfpenny fo2 every Pozter's 
Burden lafd upon Queenhithe to be conveyed from thence by 
Water, which hath been held good; and it is very well 
— that a ſtrong Pozter will carry moze Goods than 


Curia. Not ſatisfied with this. Pzeſcription, becauſe there #1 8: - | 
was no Recompence koz it, and every Pꝛeſcripton to charge Moor fol. 825. 
the Subjeck with a Duty, muſt impart a Benefit 02. Recom-** + 


__ to him, 02 elſe ſome Reaſon muſt be ſhewed why a Duty 
claimed. 2 #2, 8 

The Caſe in Dyer ſeems to be very hard, fo2 the Lozd Bayo? 
to have the 2oth part of all Salt bꝛought to London, and no 
Reaſon given why he ſhould have it. | 2 

But as to the Caſe of Foldage, it was upon the Lands 
held of the ano? of Haſtings, whereof the Tenants had the 
Feedings, and that may have a reaſonable Commencement. -. 


Hicks 
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Hicks verſus Woodeſon. 


2 Salk. 655. Somerſet. . „ Hicks qui tam pro Domino Rege & 

upon a Pro- Domina Regina quam pro ſeipſo in hac parte 

hibition. ſequitur queritur de Samuele Woodeſon Clerico Rectore Eccle- 

ſiz parochial. de Huntſpill in Com. Somerſet. przd. in Cuſtod. 

Mar. Mareſc. Domini Regis & Dominz Reginæ coram ipſis 

Rege & Regina exiſten. de placito quare ſecut. eſt in Curia 

Chriſtianitat. contra prohibitionem regiam ei prius inde in con- 

trar. direct. & deliberat. pro eo videlt. quod cum parochia de 

Antiqua pa- Huntſpill in Com. præd. eſt antiqua parochia Cumque præd. Ni- 

— cholaus per ſpatium quinque annorum jam ult. elapſ. & amplius 

fuit & adhuc exiſtit inhabitans infra paroch. præd. & per totam 

The Plaintif idem tempus quadraginta acras terre prati & paſturæ cum pertin. 

and Land. exiſten. parcell. manerii de Huntſpill in dict. Com, Somerſet. in- 

dolder in the fra paroch. præd. fineſque limites & loca decimabilia ejuſdem pa- 

rim. rochiæ habuiſſet & occupaſſet Cumque etiam infra eandem paro- 

chiam fineſque limites & loca decimabilia ejuſdem parochiæ ha- 

A Medus deci- bentur & a tempore cujus contrar. memoria hominum non exiſtit 

_  habebantur tales conſuetudines & modi decimandi de & concer- 

For Lambs. nen” decimas agnorum infra parochiam pred. fineſque limites & 

loca decimabilia ejuſdem parochiæ caden. part. & provenien. ac 

Milch Cows. de & concernen. decimas vaccarum & juvencarum mulgibilium 

infra paroch. præd. fineſque limites & loca decimabilia ejuſdem 

parochiæ cuſtodit. & depaſturat. ac de & concernen' decimas vi- 

And Calves. tulorum infra paroch. præd. fineſque limites & loca decimabilia 

ejuſdem parochiz caden. part. & provenien. ac de & concernen. 

And Colts. decimas pullorum infra paroch. præd. fineſque limites & loca de- 

* ©  cimabilia ejuſdem parochiæ caden. part. & provenien, ac de & 

And Hay, Concernen. decimas foeni infra paroch. præd. fineſque limites & 

loca decimabilia ejuſdem parochiæ creſcen. renovan. & provenien. 

And Gardens ac de & concernen. decimas gardinorum & pomariorum infra pa- 

ama roch. fineſque limites & loca decimabilia ejuſdem parochiæ exi- 

And Offer- ſten. ac de & concernen. ſolution, oblacon. omnium virorum & 

* uxorum ſuarum infra paroch, ill. fineſque limites & loca decima- 
The 


bilia ejuſdem paroch. inhabitan. videlt. quod quilibet occupator 

a aliquarum terrarum five ten torum infra paroch. ill. fineſque li- 

ie; forth. mites & loca decimabilia ejuſdem paroch. qui aliquam vaccam 
2 ſive 
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live juvencam mulgibil' vel aliquas vaccas five juvencas mulgibil' 


infra parochiam pred” fineſque limites & loca decimabilia inde in 
aliquo anno cuſtodivit ſolvit & a toto tempore ſupradicto ſolvere 
uſus fuit & conſuevit Rectori Eccleſiæ paroch. de Huntſpill pred' 
ejuſve firmar. ſive deputat. Rectoriæ illius pro tempore exiſten pro 
qualibet hujuſmodi vacca mulgibil tres denarios legalis monetæ 
Angliæ & pro qual ibet hujuſmodi juvenca mul gibil' unum dena- 
rium & obolum ſimilis legalis monetæ quolibet tali anno & non 
amplius pro omnibus decimis lactis earundem vaccarum & juven- 
carum eodem anno quodque quilibet talis occupator ut præfertur 
qui in aliquo anno aliquem agnum vel aliquos agnos ſub numero 
ſeptem agnorum infra paroch ill' fineſque limites & loca decima- 
bilia inde part. & provenien' habuit ſolvit & a toto tempore ſu- 
prad. ſolvere uſus fuit & conſuevit Rectori Eccleſiæ parochial. de 
Huntſpill præd. ejusve Firmar. ſive Deputat. Rectoriæ ill. pro 
tempore exiſten codem anno unum obolum talis legal. monet. 
pro quolibet tali agno fic ſub numero ſeptem agnorum part. & 
provenien in plena ſatisfactione ſolution & contentacon' omnium 
decimarum agnorum ill. ſed ſi idem occupator in aliquo hujuſ- 


modi Anno infra paroch. præd. fineſque limites & loca decima- 


bilia inde aliquos agnos ad plenum numerum ſeptem agnorum 
part. & provenien. habuit tunc idem occupator reddidit & deli- 


beravit & a toto tempore ſupradiQ' reddere & deliberare uſus 


fuit & conſuevit Rectori Eccleſiz parochial. de Huntſpill pred. 
ejuſve Firmar. ſive Deputat. Rectoriæ illius pro tempore exiſten' 
unum agnum eorundem ſeptem agndrum tali anno in plena ſatis- 
factione ſolutione & contentacon. & nomine & loco decimarum 
eorundem ſeptem agnorum & pro numero ſeptemdecim agnorum 
duos agnos & pro quolibet vitulo unum obolum fi minus quam 
ſeptem vitulis & fi ultra ſeptem tune unum vitulum & duos vitu- 
los pro ſeptemdecim vitulis & unum denarium pro quolibet pullo 
& duos denarios pro qualibet acra fozni & duos denarios pro 
quolibet pomario & gardino & pro quolibet homine ætatis ſexde- 
cim annorum duos denarios & pro uxore duos denarios pro Obla- 


tionibus. Cumque Hundred de Huntſpill & Puriton infra pre- gage 


dict Com' Somerſet eſt & a tempore cujus contrar. memoria <<" 
hominum non exiſtit fuit antiquum Hundredum infra quod 
quidem Hundredum præd paroch de Huntſpill eſt & a tempore 
cujus contrar” memoria hominum non exiſtit fuit antiquum 

Vol. IV. 40 Hundred 
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6 . " 
Hundred infra quod quidem Hundred. pred' paroch' de Huntſpill 


® Caſtom for eſt & a tempore cujus contrar. memoria hominum non exiſtit fuit * 
— Cumque infra idem Hundred. de Huntſpill & Puriton eſt & a toto 


Hundred 2 tempore ſuprad' fuit quædam antiqua conſuetudo a toto tempore 


of Tithes of ſupradict uſitat. & approbat. quod omnes inhabitantes infra Hun- 


w and 0" aliaus | 
Meadow and dredum prædict aliquas terras prati five paſturz infra Hundred 


barren Cattle. præd. occupan fuer. liberi immunes & exonerat. & de tempore in 
Cuſtom in 9 tempus a toto tempore ſupradicto liberi immunes & exonerat. eſle 
all Cattle v debuerunt de & a ſolucon' aliquarum decimarum de aut pro de- 
— paſturacon. aliquorum averiorum minime mulgibil, ſeu aratro uſi- 
eo the Pail or tat. Angl. not employed to plough o2 pail per ipſos depaſturat. 
Plough. in aliquibus terris pratis ſeu paſturis infra Hundred' de Huntſpill 
The Plaintif & Puriton pred. exiſten' ſcilicet apud Hundred. præd. Cumque 
1 prædict. Nicholaus per ſpatium ſeptem annorum proximorum ante 
bolder within exhibicon' billæ præfat' Nicholai in Curia bie fuit & adhuc eſt 
_— inhabitans infra Hundred. præd. & infra pred' paroch' de Huntſ- 

pill & per totum idem tempus przd' ſeptem annorum poſſidebat & 

And fed Cat. Oocupabat diverſas terras prati & paſture infra Hundred & Pa- 
tle there. roch. predict. & ſuper eaſdem terras prata & paſturas & non alibi 
pred tz. infra idem tempus diverſa averia minime mulgibil. nec aratro uſi- 
ex the De- tat, Anglice not emploped to plough o2 pail videlt' yaccas ju- 
mi/or. non g. vencas & pullos equorum depaſturavit præd tamen Samuel præ- 
zarus, &c. miſſor non ignarus ſed machinans & malitioſe intendens ipſum Ni- 
cholaum contra debitam legis formam & contra ſormam & effec- 

tum dictorum modorum decimandi & conſuetudinem prædict. mi- 

nus juſte prægravare & opprimere ac conſuetudines & i 

tiones modorum decimandi ill" injuſte violare necnon dict. Domi- 

num Regem & Dominam Reginam nunc & coronam ſuam ex- 
haæreditare & cognition' placit quæ ad dictum Dominum Regem 

Traxit in pla. d Dominam Reginam coron' & dignitat. ſuas regias ſpectat & 


— — pertinet ad aliud examen trahere ipſum Nicholaum coram vene- 
—— rabili viro Richardo Hely legum Doctore ſurrogat. venerabilis 
viri Edwin Sandys Clerici Archidiaconi Archidiaconat Wellen. 

legitime conſtitut ſurrogat five legitimo deputat dic Archdiaco- 

for Nen per- Hf. aut al. judice in bac, parte comgeten quogungue de, & pro 
ment of fubtraction & non ſolucon decimarum agnorum infra paroch. il. 
Tube, fneſque limites & loca decimabilia inde caden' part. & prove- 
nien. Annis Domini. 168g, 1690, &c. necnon menſibus Marti 

| Apeſts Malt & a Anno Demini 3692. Jam, eren gormmee 
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menſium & annorum quolibet uno five aliquo ac de & pro ſub- 


tractione & non ſolucon. decimarum vitulorum infra paroch. præd. 
fineſque limites & loca decimabilia inde (ſo foꝛ Colts, Cows, 


Heifers, ay, Gazdens and Orchards mutatis mutandis) per 
præd. Nicholaum Hicks pofle(l: ac de & pro ſubiraftion, & non 
ſoluconꝰ oblacon” omnium virorum & uxorum ſuarum inhabitan. 
infra paroch. ill. fineſque limites & loca decimabilia inde annis 
& menſibus ſuprad. eorumve quolibet uno five aliquo traxit in 
placitum caute & ſubdole libelland. in eadem Curia Chriſtiani- 
tatis verſus præfat. Nicholaum Hicks in & per quoddam libellum 
& quandam Schedulam eidem libello ſubſcript, ſeu annex. ver- 


ſus eundem Nicholaum Hicks in eadem Curia Chriſtianitat. ex- The Libel. 


hibit' ſub forma ſequen videlicet Imprimis quod prefat' Magi- 


ſter Samuel Woodeſon Annis Domini 1689, 1690, &c. videlicet 


elapſis menſibus in eiſdem reſpective coneurren. neenon menſibus 
Martii Aprilis &c. Anno Domini 1693. jam curren., corumve 
menſium & annorum quolibet uno ſive aliquo fuit & erat Rector 
Eccleſiæ Paroch. de Huntſpill præd ac omnium & ſingularum 
decimarum jur. & emolument. Eccleſiaſticorum ad eandem ReQo- 
riam ſpectan. & pertinen. dictamque Rectoriam cum ſuis jur. 
membris & pertinen. univerſis rite legitime canonice aſſeeut. & 
adept. fuit ipſamque fic aſſecut. cum ſuis jur. & pertinen. univer- 
fis pacitice & quiere poſſcdit & habuit prout in præſenti (falvis 
infraſcript.) poſfidet & habet proque vero Rectore & legitimo 
poſſeſſ. ejuſdem fuit per tempus pred. ac etiam in præſenti eſt 
communiter dictus tent. habit. nominat' & reputat. palam publice 
& notorie ponit tamen &c. ac ponit eonjunctim & diviſim de quo- 
libet Item quod tam de jure communi hujus incliti Regni Angliæ 
quam ex antiqua & laudabili legitimaque præſcript. conſuetud a 
tempore & per tempus cujus initii ſive contrar. memoria hominum 
non exiſtit hucuſque inviolabil, & inconcuſſe uſitat. & obſervat. 
ac in contradictor. judicio ſæpius ſeu ſaltem ſemel obtent' jus 
percipiend. recipiend. & habend. omnes & in ſingulas decimas 


tam majores quam minores mixtas & minutas quaſcunque cætera- 


que jur. & emolumenta Eccleſiæ quæcunque in Schedula præſen- 
tibus annex. contentum & ſpecificat. infra Parochiam de Hunt- 
ſpill prædicta fineſque limites & loca decimabilia ejuſdem ubi- 
cunque quandocunque quomodocunque & quotieſcunque prove- 


nien. crefcen. renovam & contingen. ad Rector. ibidem quemcun- . 


2 que 


——- 
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que pro tempore exiſten. ejuſve firmar. & ad dictum Magiſtrum 
Samuel. Woodeſon Clericum Rectorem ibidem modernum ſpec- 
tavit & pertinuit ſpectat & pertinet ſicque ſpectare & pertinere 
debuit debet & debebit in futur. ac ponit ut ſupra Item quod a 
decem vigint. trigint. quadragint. quinquagint. & ſexaginta annis 
ult. elapſ. ultra & citra necnon a tempore & per tempus cujus 
initii five contrar. memoria hominum non exiſtit Rector. dictæ 
Rectoriæ Eccleſiæ Parochiæ de Huntſpill præd. temporibus ſuis 
reſpectivis ſucceſſive exiſten. dictuſque Magiſter Samuel Woode- 
ſon Clericus Rector ibidem modernus ejuſve prædeceſſores & 
omnes & ſing. prædeceſſores ſui temporibus ſucceſſivis in eadem 
exiſten. in eadem fuer. prout eſſe debuere in quieta & pacifica 
poſſeſſion. ſeu quaſi juris percipiend. & habend' omnes & (ſing, 
decimas præd. eaſque per ſe vel ſuos prædeceſſores receper. ha- 
buer. & de & ſuper eiſdem libere & plenar. diſpoſuer. atque fic 
fuit & eſſe debeat percepit recepit & habuit diſpoſuit præfat. Ma- 
giſter Samuel Woodeſon Clericus Rector. antedict. toto & omni 
tempore incumben. ſuæ in eadem jur. & nomine Rectoriæ ſuæ 
uſque ad & in tempus graminum infraſcript. ac ponit ut ſupra 
Item przd' Nicholaus Hicks annis & menſibus ſupradictis eorumve 
uno ſive aliquo omnes & ſingulas res decimabil. decimas fructus 
jur. & emolumenta in Sched' præſent. annex. content. & ſpecif- 
cat. infra Paroch. de Huntſpill præd fineſque limites & lock de- 
cimabilia ejuſdem provenien. creſcen. renovan. & contingen. prout 
in eadem Schedula narratur & deducuntur (quæ quidem Sche- 
dula pro hic lect. & inſert. & haberi vult pars iſta proponens 
quatenus ſibi expedit & non al. neque alio modo) habuit tenuit 
poſſedit recepit percepit & ad uſum ſuum proprium convertebat 
& applicuit ac ponit pars iſta proponens de quolibet alio numero 
rerum reſpective decimabil. & decimarum in Schedula præſen- 
tibus ut præfertur annex. reſpective content. & ſpecificat. majore 
modo vel minori necnon de tali & tanto numero quali & quant. 
per probation legitimas aut confeſſion' partis in eventu hujus 
litis plenius veniet comproband. ac ponit ut ſupra Item quod 
verus valor five æſtimatio cujuſlibet rei decimabilis rerum reſpec- 
tive decimabil. in Schedula pred. præſentibus ut præfertur an- 
nex. content. & ſpecificat. quam decimarum ſive decimæ partis eo- 
rundem ad ſummas ſive reſpectivos valores in eadem Schedula men- 
tionat, menſibus & annis ſupradictis eorumve un vel aliquo com- 


muni 


— 
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muni hominum zſtimation. notorie ſe extendebat & extendit ac 
ponit pars iſta proponens de qualibet al. ſumma five valore rerum 
reſpective decimabilium & decimarum medio vel minori necnon 
de tali & tanta ſumma ſive valore qual. & quant. per proba- 
tiones legitimas in eventu hujus litis plenius veniet comproband. 
ac ponit ut ſupra Item quod præfat. Nicholaus Hicks ad ſolvend. 
tradend. & deliberand. prænominat. Samueli Woodeſon Rector. 
antedict. ſeu ejus in hae parte legitimo deputat. omnes & ſingu- 
las decimas prædict. fic ut præfert. ſolvi conſuetas ac præſertim 
decimas jura emolumenta Eccleſiaſtica prædict. præſentibus (ſic ut 
præfertur) annex content. ſpecificat. vel aliter ad debite compo- 
nend. cum eodem pro eiſdem ſeu ejus legitim. deputat. ſæpius ſeu 
ſaltem congrue & legitime requiſit. & interpellat. fuit qui ſic re- 
quiſit. & interpellat. præmiſſ. ſeu eorum aliquod facere non cu- 
ravit neque in præſenti curat ſed tenuit & ſolvere recuſavit ſed 
ſaltem plus juſte diſtulit & differt in præſenti in animæ ſuæ grave 
periculum dictique Magiſtri Samuelis Woodeſon Rectoris ante- 
dicti præjudicium non modicum & gravamen ac ponit ut ſupra 
Item quod præfat. Nicholaus Hicks fuit & eſt inhabitan. Paroch. 
de Huntſpill. Bathon. & Wellen. Dioceſ. & juriſ. præd. notorie 


ſubdit. & ſubject. ac ponit ut ſupra Item quod præmiſſa omnia 


& ſingula fuer. & ſunt vera notoria publica manifeſta parit. ac 
famoſa ac de & ſuper eiſdem laborarunt prout in præſenti labo- 
rant publica vox & fama unde facta fide de jure in hac parte re- 
quiſit. petit pars dicti Magiſtri Samuel. Woodeſon Rectoris ante- 
dict. jus & juſtitiam & ejus complementum ſibi fieri & miniſtrari 
cum effectu &c. in qua quidem Schedula libello prædict. ut præ- 
ſertur annex. continetur his Anglicanis verbis ſequen. videlicet 
Imprimis, That in the Months and Pears afozeſaid, all, 
ſome oz one of them, upon the Tenements, Eſtate and 
Lands which he the ſaid Nicholas Hicks had, held, poſſeſſed 
and enjoyed in the ſaid Pariſh of Huntſpill, and titheable 
Places thereof there was kept feeding and depaſturing twenty 
Ewe-Sheep, and of them there was Yearly fallen twenty 
Lambs, each Lamb wozth thzee Shillings, and the Tithe 
after that Rate: Item, that the ſaid Nicholas Hicks fn the 
Months and Years afozeſaid, all, ſome oz one of them, within 
the ſaid Pariſh of Kuntſpill, and titheable Places thereof, 
had and kept feeding and depaſturing Yearly four Cows and 
four Heifers, and fo2 the Milk of each Cow he is to pay 3 d. 
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and of every peifer thzee Palk⸗pence accozding to the Cu⸗ 
ſtom of the ſald Parich; Item, That the ſaid Nicholas Hicks 
of the ſald Cows and Þeifers above-mentfoned had fallen 
yearly ſix Calves which he bzed up fo2 the Pail, fo2 each he 
is to pay one Þalf-penny accozding to the Cuſtom of the 
ſaid Pariſh : Item, That the ſafd Nicholas Hicks the Months 
and Years afozeſaid, all, ſome, oz one of them, within the 
Pariſh of Huntſpill, and titheable Places thereof had held 
and poſſeſſed 20 Acres of Meadow which he mowed, 02 
cauſed to be mowed yearly, fo2 each Acre of which there is 
yearly due, and he ought to pay to the Refo2 of Huntſpill 
afozeſaid, fo2 and in lieu of Tithe-hay 2 d. accoꝛding to the 
Cuſtom of the laid Pariſh: Item, That the ſaid Nicholas 
Hicks the Months and Pears afo2eſaid, all, ſome o2 one bf 
them, within the ſaid Pariſh of Huntſpill afozeſaid, had and 
poſſeſſed one Garden and two Oꝛchards yearly, fo2 which 
there is yearly due, and he ought to pay to the Refo2 of 
Huntſpill afoꝛeſaid 3 d. according to the Cuſtom of the ſaſy 
Pariſh, viz. one Penny fo2 his Garden and each ©O2chard: 
Item, That the ſaid- Nicholas Hicks the Months and Pears 
afozeſaid, all, ſome, oz one of them, within the Pariſh of 


Huntſpill, and titheable Places thereof had, and kept feeding 


and depaſturing ten Colts above one Pear old, which he 
ſold away befo2e they were uſed to the Plow, the feeding and 
depaſturing of each Colt the Months and Years afozeſaid be- 
ing monthly wozth 4s. and the Tithe after that Rate; and 
alſo had and kept feeding and depaſturing the Months and 
Pears afozeſaid, all, ſome, oz one of them, in the ſaid Pariſh 
ten Cows, ten Heifers, ten Steers and ten Oren, from the 
Time he bought them to the Time he ſold them off, they 
were never employed to plow oz pail, the Perbage and de⸗ 


* paſturing of each of the ſaid Cows, Þeifers, Steers, and 


Oren being monthly wozth 4s. and the Tithes after that 
Rate; Item, That the ſaid Nicholas Hicks, the Months and 
Pears akozeſaid, all, ſome, oz one of them in the ſaid Pa- 


 riſh of Huntſpill, and titheable Places thereof had and kept 


four Mares, and of them had fallen and received 4 Colts 
yearly, fo2 the Fall of each he is and ought to pay to the 
Refo2 of Huntſpill afozeſaid one Penny accoꝛding to the Cu⸗ 
ſtom of the ſald Parich: Item, That the ſald Nicholas Hicks 

I hath 


Nich 6 W. & M. in B. R. 1694. 


31 


hath the Months and Pears afozeſaid, all, oz ſome oz one of 
them, dwelt in the ſaid Pariſh of Hunrſpill and he and his 
Wife have received, oz at leaſt ought to have received the 
Þoly Sacrament of the Lozd's Supper at their own Pariſh 
Church, koz whoſe Offerings he is yearly to pay to the Refo2 
at Eaſter 02 thereabouts 4 d. yearly, viz. 2d. fo2 each: Item, 
That the ſaid Nicholas Hicks the Months and Pears afoze- 
ſaid, all, ſome, o; one of them, within the ſaſd Pariſh and 
titheable Places thereof had kept and bꝛed up 40 head of 
Cattle which he ſold befoze they came to the Plow oz Pail, 
the Herbage and depaſturing of each of the ſame being month- 
ly worth 45. and the Tithe after that Rate: Item, That the 
ſaid Nicholas Hicks the Months and Years afozeſaid, all, 
ſome, 02 one of them, within the ſaid Pariſh of Huntſpill, and 
titheable Places thereof had and kept 6 Cows, 6 peikers 6 
Steers, and 6 Oren, after they had been turned off from 
Plow and Pail, the feeding and depaſturing until they were 
fat and looked on as ſuch, and then ſold off from the G2aſs 
the perbage and depaſturing of the ſald Cows, peikers, 
Steers and Oren, being monthly wozth 5s. and the Tithe 
after that Rate: Item, That the ſaid Nicholas Hicks the 
Months and Pears afozeſaid, all, ſome, oz one of them, had 
and kept feeding and depaſturing 8 Tows and Heifers, and 
of them had fallen and received 8 Calves yearly each Calf at 
7 weeks old (which is the Cuſtomary time fo2 the Tithe Calf) 


being wozth 10s. and the Tithes after that Rate, Prout per 5, r C- 
copiam libelli & Schedulz præd. hic in Curia prolat. & leR. inter piam {belle 


alia plenius apparet. Ipſumque Nicholaum Hicks in pred. Curia 


Chriſtianitat. coram præfat. judice ſpirituali occaſione præmiſſor. 
comparere ac eidem Samuel Woodeſon de & ſuper præmiſſis re- 
ſpondere minus juſte aſtrinxit ac licet idem Nicholaus Hicks quo- 
libet anno Annorum pred. quo ipſe idem Nicholaus aliquos agnos 
vitulos five pullos aliquas vaccas five juvencas mulgibil. aliquod 
fœnum aliqua gardina five pomaria infra Paroch. præd. fineſque 
limites & loca decimabilia inde exiſten. ereſcen. renovan. five pro- 


venien. habuit vel infra Paroch. pred. habitavit ſemper paratus p a 


fuit & obtulit & adhuc parat. exiſtit ad ſolvend. eidem Samueli , the 


prædict. ſeparal. denar. ſummas pro decimis agnorum vitulorum nog. 


pullorum vaccarum & juvencarum mulgibil. fœni gardinorum & 
pomariorum & pro oblation. predic. — 
para 
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Plaintiff had 
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paral. modorum decimandi prædict. licetque idem Nicholaus om- 
nia & ſingula præmiſſa prædict. in ejus exoneration. ſolution, de- 
cimar. per præſat. Samuel. petit. in eadem Curia Chriſtianitatis 
coram præfat. Judice Spirituali placitavit & allegavit ac inevita- 


this matter in bjlj teſtimonio probare ſæpius obtulit idem tamen Judex Spiritualis 
Cork ver placitum allegacon. & probacon. ill. admittere ſeu recipere peni- 
= % + war tus recuſavit ac pred. Richardus Heley præd. Nicholaum per de- 
it, and pro- finitivam dictæ Curiæ Chriſtianitatis ſententiam de & ſuper præ- 
cocded. miſſis in libello & Schedula prædict. content. condemnare & ad 
decimas præd. in forma prædict. petitas ſolvend. compellere totis 
ſuis viribus conatur ac indies machinatur in dict. Domini Regis & 
Dominæ Reginæ nunc contemptum coron. & dignitat. ſuarum & 
ipſius Nicholai Hicks grave dampnum præjudicium & depaupera- 
Ac lict = con. manifeſt. & contra debitam legis formam & preſcription. & 
wii of e conſuetud. & modos decimandi prædict. Ac licet præd. Nicholaus 
directed and Hicks ultimo die Auguſti Anno Regni dict. Domini Willielmi & 
— he Dominæ Mariæ nunc Regis & Reginæ Angliz &c. quinto apud 
bath fince Huntſpill præd. in Com. præd. Breve dictorum Domini Regis & 
2 Dominæ Reginæ de prohibition. in contrar. præfat. Samueli 
Woodeſon deliberavit Idem tamen Samuel Woodeſon placitum 
illud verſus præfat. Nicholaum proſequi non cetlavit ſed placitum 
ill. ulterius in Curia Chriſtianitat. præd. proſecut. fuit (pred. 
brevi de Prohibitione non obſtante) in dictorum Domini Regis 
& Dominæ Reginæ nunc contemptum & contra prohibition. præ- 
dict. unde idem Nicholaus qui tam pro Domino Rege & Domina 
Regina quam pro ſeipſo &c. dicit quod ipſe deteriorat. eſt & 
dampnum habet ad valentiam 2001. & inde tam pro Domino Re- 
ge & Domina Regina quam pro ſeipſo producit ſectam &o. 
The Defen- Et modo ad hunc diem ſeilicet diem Veneris prox. poſt craſtin, 
dan imparts, fn ctæ Trinitatis iſto eodem Termino uſque quem diem præd. 
Samuel Woodeſon habuit licentiam ad bill. præd. interloquend. 
& tunc ad reſpondend. &c. coram Domino Rege & Domina Re- 
gina apud Weſtm. venit tam prædict. Nicholaus Hicks qui tam 
&c. per Attorn. ſuum prædict. quam prædidt. Samuel Woodeſon 
And pleads. per Egidium Clerk Attorn. ſuum & idem Samuel defend. vim & 
injur. quando &c. & omnem contemptum & quicquid &c. Et 
dicit quod ipſe non eſt proſecut. plitum prædict. verſus præfat. 
Nicholaum in Curia Chriſtianitat. poſt prohibicon. dict. Domini 
Regis & Dominz Reginæ ſibi inde deliberat. prout prædict. Ni- 
Iſſue. 


cholaus qui tam &c. ſuperius ſuppon. & de hoc pon. ſe ſuper pa- 
3 triam 
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wien Et prædict. Nicholaus qui tam &c. inde ſimiliter 8. ſed 
pro brevi Domini Regis & Dominæ Reginæ de conſultatione 


quoad decimas agnorum pro quibus idem Samuel præd. Nicho- 8 
laum in Curia Chriſtianitatis præd. coram præfato Judice Spiritu- 3 he tra- 

ali traxit in placitum habend. idem Samuel dicit quod præd. Ni- — the Cu- 
cholaus menſibus & annis in narratione præd' ſpecificat. habuit Lambs. 


cuſtodivit & depaſturavit ſuper terras & tenementa ſua infra paro- 
chiam de Huntſpill prædict. viginti oves matrices & ex illis habuit 
viginti agnos annuatim quemlibet eorum valoris 3 8. pro decimis 
quorum quidem agnorum eidem Samueli ut Rectori Eceleſiæ pa- 
roch. præd. debit. & ſolubil. idem Samuel ipſum Nicholaum in 
Curia Chriſtianitatis præd. coram præfat. Judice Spirituali ante 
proſecution' pred. brevis de prohibicon. traxit in placitum prout ei 


bene licuit Abſque hoc quod infra paroch. de Huntſpill præd. fineſ- Traverſe. 


que limites & loca decimabilia parochiz illius habetur & a tem- 
pore cujus contrar. memoria hominum non exiſtit habebatur talis 
conſuetudo & modus decimandi de & concernen. decimas agnorum 
ibidem caden. part. & provenien. videlt. quod quilibet occupator 
aliquarum terrarum ſive tenementorum infra paroch. præd. fineſ- 
que limites & loca decimabilia ejuſdem paroch. qui in aliquo anno 
aliquem agnum ſive agnos ſub numero ſeptem agnorum infra pa- 
roch. ill. fineſque limites & loca decimabilia inde part. & prove- 
nien. habuit & ſolvit & a toto tempore ſupradicto ſolvere uſus fuit 
& conſuevit Rectori Eceleſiæ parochial. de Huntſpill præd. ejuſve 
Firmar. ſive Deputat. Rector iæ illius pro tempore exiſten. eodem 
anno unum obolum ſimilis legalis monetæ Angliæ pro quolibet tali 
agno ſic ſub numero ſeptem agnorum part” & provenien' in plena 
ſatisfactione ſolucon' & contentacon. omnium decimarum agnorum 
ill. ſed ſi idem occupator in aliquo hujuſmodi anno infra paroch. 
ill. fineſque limites & loca decimabilia inde aliquos agnos ad ple- 
num numerum ſeptem annorum part. & provenien. habuit tunc 
idem occupator reddidit & deliberavit & a toto tempore ſupra- 
dicto reddere & deliberare uſus fuit & conſuevit Rectori Eceleſiæ 


paroch. de Huntſpill, præd. ejuſve Firmar. five Deputat. Rectoriæ 
illius pro tempore exiſten. unum agnum eorundem ſeptem agno- - 


rum tali anno in plena ſatisfactione ſolucon. & contentacon. & no- 


mine & loco decimarum eorundem ſeptem agnorum ac fi idem o 


cupator in aliquo uno anno aliquos agnos ad plenum numerum 
ſeptemdecim agnorum infra paroch ill. fineſque limites & loca de- 
cimabilia inde part. & provenien. habuit tune idem occupator red- 
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didit & deliberavit & a toto tempore ſupradicto reddere & deli- 
berare uſus fuir & conſuevit Rectori Ecclefizx paroch, de Huntſ- 
pill prædict. ejuſve Firmar. ſive Deputat. Rectoriæ illius pro tem- 
pore exiſten. duos agnos eorundem ſeptemdecim agnorum quolibet 
tali anno pro decimis eorundem ſeptemdeeim agnorum prout præd. 
Nicholaus ſuperius inde queritur Et hoc parat. eſt verificare unde 
* judicium & breve dicti Domini Regis & Dominæ Reginæ de 
conſultatione quoad decimas agnorum præd. ſibi in hac parte con- 


So likewis cedi &c. Et pro conſultatione habend. quoad decimas vitulorum 


for the Calves. 


Traverſe. 


"* prædict. pro quibus idem Samuel ipſum Nicholaum in Curia 
Chriſtianitatis præd. coram præfat. Judice Spirituali traxit in pla- 
citum Idem Samuel dicit quod præd. Nicholaus in menſibus & 
annis præd. habuit cuſtodivit & depaſturavit ſuper terras & tene- 


menta ſua infra paroch. pred ſ:xdecim vaccas & juvencas & ex 


illis habuit quatuordecim vitulos annuatim caden. part. & prove- 
nien. quemlibet eorum vitulorum valoris decem ſolidorum pro de- 
cimis quorum quidem vitulorum eidem Samueli ut Rectori Eccle- 
ſiæ parochiæ præd. debit. & ſolubil. idem Samuel ipſum Nicho- 
laum in Curia Chriſtianitat. præd. coram præfat. Judice Spirituali 
ante proſecution. pred. brevis de prohibitione traxit in placitum 
prout ei bene licuit Abſque hoc quod infra paroch. de Huntfpill 
prædict. fineſque limites & loca decimabilia inde habetur & a tem- 
pore cujus contrar, memoria hominum non exiſtit habebatur con- 
ſuetudo quod quilibet occupator aliquarum terrarum ſive tene- 
mentorum infra paroch. præd. fineſque limites & loca decimabilia 
ejuſdem paroch. qui aliquem vitulam five aliquos vitulos ſub nu- 
mero ſeptem vitulorum infra paroch' ill. fineſque limites & loca 
decimabilia inde in aliquo anno part. & provenien* habuit & ſol vit 
& a toto tempore ſuprad”. folvere uſus fuit & conſuevit Rectoti 
Eceleſiæ paroch. de Huntſpill prædict. ejuſve Firmar. ſive Depu- 
tat. Rectoriæ illius pro tempore exiſten. quolibet tali annd unum 
obolum talis legalis monttæ pro quolibet eorumdem vitulorum in 

plenia ſatisfaction. ſolucon' & contentacon. omnium decimarum vi- 


And fo alſo tulorum illorum fed ſi idem ocrupator (as before fo Lambs) & 


for all 


der Ain. pro conſultatione habend. quoad decimas pro depaſturation. pullo- 


rum vaccarum juvencorum juvencarum & bovum minime mulgibil. 
free aratro uſitat. nec non al. averiorum infructiferorum infra pa- 
roch. pred. depaſturat. pro quibus idem Samuel præfat. Nicho- 
laum in Curia Chriſtianitat. præd. coram priefat. Judice Spirituali 
traxit in placitum idem Satnuel dicit quod præd. Nicholaus in 
I quolibet 


* 
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quolibet anno annorum — - habuit cuſtodivit & Jepaſturavit 
ſuper terras & tenementa ſua prædict. infra paroch. pred pullos 
vaccas juvencas & boves minime mulgibil. ſeu aratro uſitat. & alia 
averia infructifera in narratione pred. mentionat. pro decimis quo- 
rum quidem averiorum depaſturatione eidem Samueli ut Rectori 
Eccleſiæ parochialis pred. debit. & ſolubil. idem Samuel ipſum 
Nicholaum in Curia Chriſtianitat. præd. coram prefat. Judice 
Spirituali ante proſecution. præd. brevis de prohibitian. ut prafer- 


tur traxit in placitum prout ei bene licuit Abſque hoc quod infra Trarerf. 


præd. Hundred. de Huntſpill. & Puriton eſt & a toto tempore ſu- 


pradict. fuit antiqua conſuetudo a toto tempore ſupradicto ulitar.. 


& approbat. quod omnes inhabitantes infra Hundred. præd. ali- 
quas terras prata ſeu paſtur. infra Hundred. præd. occupantes fuer. 
liberi immunes & exonerat. & de tempore in tempus a toto tem- 
pore ſupradict. liberi immunes & exonerat. eſſe debyer, de & a 
ſolucon' aliquarum decimarum de aut pro depaſturacon' aliquo- 
rum averiorum minime mulgibil. ſeu aratro uſitat. Anglice not 
employed to plough 02 pail per ipſos depaſt. in al iquibus terris 
pratis ſeu paſtur. infra Hundred. de Huntſpill & Puriton pred. 
exiſten. prout pred. Nicholaus ſuperius queritur Et hoc parat. eſt 
verificare unde pet judicium & breve dict. Domini Regis & Do- 
minæ Reginæ de conſultatione quoad oblicon & decimas pro 
depaſturation. averiorum minime mulgibil' nec aratro uſitat. & al. 
infructiferorum averiorum pro quibus idem Samuel ipſum Nicho- 
laum in Curia Chriſtianitat. pred. ut præfertur traxit in placitum 
fibi in hac parte concedi &c. Et pred. breve dict. Domini Re- 
gis & Dominæ Reginæ pro conſultatione habend. quoad oblation. 
præd. decimas vaccarum & juvencarum mulgibil. præd' decimas 
foeni prad. decimas gardin. & pomar & præd. decimas pred. 
quatuor pullorum in paroch. prædict. annuatim caden. pro quibus 
idem Samuel ipſum Nicholaum in Curia Chriſtianitat. prædict. 
traxit in placitum Idem Samuel petit judicium de narratione pred. 
quia dicit quod narratio illa materiaque in eadem content. minus 
ſufficien. in lege exiſtunt ad ipſum Samuel. ad narration. ill. quoad 


eaſdem oblation. & decimas reſpondere compellend. Ad quam 
idem Samuel neceſſe non habet nec per legem terrz tenetur ali- 
quo modo reſpondere Et hoc parat. eſt veriticare unde pro de- 
fectu ſufficien. narracon. in hac parte idem Samuel petit judicium 
de narr. præd. & quod * 
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ill. caſſetur & quod Breve dictorum Domini Re gis & Domina 
Reginz ei inde concedatur &c. Et præd. Nicholaus dicit quod 
per aliqua per prædictum Samuelem ſuperius placitando allegat. 
idem Samuel Breve dicti Domini Regis & Dominæ Reginæ de 
conſultatione habere non debet quia quoad præd' placitum præd 
Samuelis modo & forma placitat. quoad decimas agnorum pro 
quibus idem Samuel ipſum Nicholaum in Curia Chriſtianitatis 
pred. coram præfat. judice Spirituali traxit in placitum idem Ni- 
cholaus ut prius dicit quod infra paroch. de Huntſpill præd. fineſ- 
que limites & loca decimabilia paroch. illius habetur & a tempore 
cujus contrar. memoria hominum non exiſtit habebatur talis con- 
ſuetudo & modus decimandi de & concernen' decimis agnorum 
ibidem caden' part. & provenien. videlt. as befoze; the like mo- 
dus fo2 Calves as befoze; the like modus to be exempted in 


non decimando fo? the Jnhabirants &c. as befoze, and a Jofn- 


Der fn Demurrer as to the reſt. 


Hicks werſus Woodeſon. 


Na Pyꝛohibttlon the Plaintiff ſuggeſted, that the Parish 
of Huntſpill is an antient Pariſh, of which he was an 
Inhabitant, and uſed Lands there; that in the ſald Pariſh 
there fs a Cuſtom to pay ſeveral ſmall Sums to the Parſon 
in leu of ſmall Tithes, which Sums are particularly ſet 
. forth; that this Pariſh was within the Hundzed of Huntſpill, 
and that there is a Cuſtom alſo fo2 every Inhabitant and 
Occupier of Lands within the ſaid Þund2ed to be diſcharged 
of Tithes fo2 the Paſture of barren and unp2ofitable Cattle. 

The Defendant traverſed the Cuſtoms, and Jſſue being 
thereupon joined, it was found fo2 the Plaintiff. 

And now ft was moved in Arreſt of Judgment, 1. that a 
Cuſtom alledged in non decimando fn a whole Pundzed, is 
vold in Law. 

(2.) Admitting it to be good, vet it was not well pleades 


here, becauſe the Plaintiff had not ſheun that there was a 


ſufficient —— fo2 the Parſon beſides thoſe Tithes. 
. Firſt, - it was argued, that this Cuſtom was - againſt 


Common Aigtt, becauſe there was never pet any Pye- 
cedent of a Cuſtom to diſcharge a Layman in non de- 
_ cimando: Tig agreed as to Eccleſiaſtical Perſons ſuch 
u Cuftom' may be good, but not as to a Layman, 


becauſe 


1 
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becauſe he was not capable at the Common Law to have 
Tithes, and therefoze could not ſue fo2 them in the Spiritual 
Court, but now he is enabled by the Statute of 32 H. 8. c. 7. 


And as Tithes in general are due of common Right, ſo this 


particular Tithe of Agiſtment of barren Cattle is due the 
rather, becauſe thoſe which are fo2 the Cart are diſcharged by 
Cuſtom ; it is the whole P?2ofits of the Land out of which ſome 
Things muſt be paid to the Parſon. : 

A Layman is allowed to pꝛeſcribe in modo decimandi, but not 
to be exempted from all Tithes in general, becauſe ſome muſt 
be paid, and are due of Common Right, tho' the Muantity 
be aſcertafned by Cuſtom and Uſage. 

It therefoze Tithes are due of Common Right, ſuch a Pꝛe⸗ 
ſcription either in a Pundzed oꝛ County will not be good, be⸗ 
cauſe if it ſhould be allowed, every Perſon in that Hundzed oz 
County might pꝛeſcribe, nothing would be left fo2 the Parſon. 


'Tis true, my Lozd Rolle affirms the contrary, but denies , Fon. ay. 
it again in the ſame Line, which ſhews that Book to be of 653. pl. 9. 
1 . 


little Authozity in this Caſe. 


Els likewiſe lad in the ſame Book, that a Prohibition was St , 


granted in a Caſe of the ſame Nature with this, which wag Edwards. 


thus; viz. A Ban pꝛeſcribed to a Cuſtom within two Þundzevs 
of Middleſex and Surrey, that if a Common Baker dwelling 
in either of theſe Hundzeds, ſhould ereX a Mill there to grind 
Cozn fo2 his Trade, and ſell it to Cuſtomers in oz near thoſe 
Hund2eds fo2 their Suſtenance, that ſuch a Baker ſhould pay 
no Tithes fo2 the Con. 

But the Reaſon upon which that Caſe was adjudged, doth 
not ſuit with this; fo2 the Parſon there had moze and greater 
Tithes out of the Lands of the Jnhabitants, and of them 
who were ſuſtained in thoſe pundzeds, than he could have by 
the manual Occupation of a Miller. 


In Michaelmas Term 11 Car. and in the ſame Book it is: Roll. Abr. 


mentioned, that a Pꝛohibition was granted upon a Sur- 36 


mile, that Tithes ought not to be paid foz Pheaſants Eggs, 

02 young Pheaſants hatched in Woods encloſed in the Chiltern 

. Buckinghamſhire, but that was becauſe they were fer# 
atura. 


Such a Cuſtom as is here alledged, could never have a. 


Rep. 
reaſonable Commencement, becauſe of common Right, Tithes Priddle «4 


ought to be paid out of all Land; and though before the * 


Council of Lateran no Perſon could claim them becauſe there 
were no Pariſhes, yet ſtill they were due to the Church, 
Vor. IV. 4 R tho 


296. 


YE 
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tho' it was in the Power of the Donor to give them to what 
Spiritual Perſon he thought fit. | 
'Tis in favorem Eccleſiæ, that the Law will not allow a 

Preſcription in non decimando to p2evail againſt her; ft is true, 
a Pꝛeſcription ſtrengthens all other Titles, but is of no Fozce 
when pleaded in Diſcharge of Tithes, becauſe the Law pꝛe⸗ 
ſumes that a Layman cannot be abſolutely diſcharged without 
the Conſent of the Parſon, Patron and D2dinary; and then 
likewiſe the G2ant of ſuch Diſcharge oz Exemption muſt 
appear. 

2 Bulſt. 285. This was the Opinion of Juſtice Doderidge grounded upon 
the Authozity of Lyndewode and of the Autho2 of the Doctor 
and Student : The whole County may be diſcharged of Tithes, 
but that ſuch Diſcharge ought to have a reaſonable Commence- 

ment, which muſt be ſhewed. 
Now it would be very ſtrange, that the Law ſhould rejet 
a Pꝛeſeription to be djſcharged of Tithes in a particular Place, 
a ay to allow a Cuſtom in a whole Pundzed in non deci- 
mando. - 

1 Roll. Abr. One ſingle Inſtance may be given, where ſuch a Cuſtom 

654.9! 12- hath been allowed; it is in my Loꝛd Rolle's Abridgment, and 

2 Inft. 6:3, it was fo? the Pil of Ewes; and pꝛobably the Reaſon might 
be, that ſich Milk is of little AGalue to the Parſon, and doth 
not much contribute to his Paintenance fo2 which Tithes were 
oziginally oꝛdained; but it is but one ſingle Caſe which doth 
not make a Law. | | 

The Caſe of Ruſſel and Backhurſt which ſeems to give ſome 
Colour to ſuch a Cuſtom, is a controverted Caſe; it was 

2 Bult. 285. thus, viz. The Parſon libelled fo: Tithe-wood, and the De- 
fendant pꝛaped a Pꝛohibition by Reaſon of a Pꝛeſcription in 
non decimando fo2 Wood growing in the Meld of Kent; it is 
true, the Pꝛeſcription there was denied, and no Pꝛohibition 

3 granted: This was in Michaelmas Term 12 Jacobi, and yet but 
535i. 10. two Pears afterwards there was a Trial at Bar in this Court 
_ upon a Pꝛohibition, where ſuch a Pꝛeſcription was ſuggeſted 
to be diſcharged of Tithes of the Cnder-wood growing in the 
Weld of Suſlex, and it was found fo2 the Plaintiff, and the 

Court held the Pꝛeſcription good. 
But admitting ſuch a Pꝛeſcription in non decimando fo2 
Under⸗wood in a Meld be good, pet it will not affe# this 
Caſe, becauſe in ancient Times there were — Controver- 
ſies about ſuch Tithes ; fo2 at the Common Law Tithes 
were not to be paid fo2 Trees, becauſe cutting them _ 


—— 
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is not an Encreaſe of their Gzowth (as in Cozn) but a total 
Deſtruiion; it is an uncertain Pꝛoſit, and not ariſing yearly $8 
fo2 the Maintenance of the Parſon, neither are thoſe Tithes 4 
due of Common Right, but by Cuſtom and Uſage; and 14 
therefoze in thoſe Days, and in thoſe Places where Tithe- 4 
wood was due only by Cuſtom, the Pariſhioners pꝛocured 17 
Wood o2 other Lands fo2 the Parſon and his Succeſſozs in 1 
Satisfaition of all Tithe-wood in the ſame Pariſh, 13 Rep. 13. 1 
Several Petitions have been made to the Parliament con- 
cerning the Right to ſuch Tithes, until the Statute of Sylva 455: 3-< 3. | 
cædua was made, by which all thoſe Controverſies were ended, 1 
it being enacted, that Tithes ſhould not be paid fo2 Wood of . 
twenty Years Sꝛowth oz moze, which implies it ſhould be paid : 
fo2 all under that Age. | f 
'Tis true, it was the Opinion of mp Lo2d Coke, that ſuch . 
a Pꝛeſcription in a County, not only fo: Wood, but fo2 any 2 tag. 645. 9 
other Tithe, is good; but that can be no Reaſon why it ſhould 1 
be allowed in an Hundred, becauſe the Court cannot judicially 
take Notice what a Hundred is, oz what it compꝛehends; it is | 
a Liberty in its Commencement; it is to have a Jurisditton *; 7: gon 14 
over an Hundzed, ills, oz ſo many Pariſhes; and therefo2e Sa. 180. 11 
it hath been held, that a Leet could not be Parcel of an Yun- 
d2ed, becauſe they are both Liberties, and one Liberty cannot i 
be Parcel of another. 13 
But it doth not appear by the Pleading, that there are moꝛe | N 
than one Pariſh in this Pundzed; if ſo, ſuch a Cuſtom in a 
Pariſh can never be made good. 
Beſides, there is no Conſequence to ſay that there is ſuch 
a Cuſtom in a County, therefoze it may be in a Pundzed; i 
becauſe there can be no Inference from one to the other, and 34 
even in that Caſe it will be very difficult to find a Reaſon 1 
how a County at firſt came to be exempted from Payment of by 


Tithes. * 
Py Lo2d Rolle ufes the Moꝛds Province and County as ſyno- | ; 
nymous ; now a Province being only a Circuit within the Ju- {44 
risdiction of an Archbiſhop, p2obably there might be ad Agree- + 
ment between the Clergy and the Laity, that ſuch a Place, { 


&c. ſhould be erempted from the Payment of Tithes. 1 

But there could be no ſuch Agreement in an pundzed, be⸗ 14 
cauſe that was divided from the County, and becauſe a parti⸗ 11 
cular Diſtrit, and the Inheritance of ſeveral Perſons, but the . | | 
ha wp thereof were reunited to the Counties by the Sta. 1 Ka 3.6% 
tute of Ed. 3. 


3 | Tis 5 
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1 Roll. Abr. 


053. 


2 Inſt. 


645. 


Cis agreed on all Sides, that a Single Pariſh cannot have 
ſuch a Cuſtom; and this is a ſtrong Reaſon whp a Yundzed 
cannot, becauſe it conſiſts, and is made up of ſeveral Pariſhes, 
and it is as good a Reaſon that an pundzed cannot have ſuch 
a Cuſtom becauſe a Pariſh cannot; as it is to ſay a County 
map, and therefoze an Pundzed may have it. 

(2.) But admitting an Þundzed to be capable of ſuch a 
Cuſtom, yet it cannot be ſo large as this, becauſe there muſt 
be a ſufficient Maintenance left fo2 the Parſon, which doth not 
appear in this Caſe, and ſo are all the Books where ſuch Pꝛe⸗ 
ſcriptions have been allowed, which are very few, but never 
to have ſuch Effet as this, viz. to take away the Maintenance 
of the Parſon ; and therefoze the Plaintiff in the P2ohtbition 
ought to have ſhewn that there was Sufficient fo2 him beſides, 
becauſe it is a Diſcharge againſt common Right, and no other 
Reaſon can ſuppozt it, but to ſhew that the Parſon hath uberi- 
ores decimas beſides the Tithes alledged to be exempted ; and 
this was the only Reaſon of the Judgment in the Caſe of 
Kidder and Edwards, Roll. Ab. 1 part, 654. 


Econtra. Tf there may be a Cuſtom (as it is admitted) to be 
diſcharged in a whole County of Tithe-Wilk, and of Tithe- 
Con ground at ſuch a Mill o2 Pills fn an pundzed; there 
may be alſo a Cuſtom to be diſcharged of the Tithes of fat 
Cattle, and if the Parſon hath lived without ſuch Tithes Time 
out of Bind, he may live ſo till. 

'Tis granted on the other Side, and an Authozfty was p20- 
duced of a Cuſtom to be diſcharged of Tithes out of two Þun- 
dꝛeds, and there can be no Reaſon, if that is Law, why ſuch 
a Cuſtom may not be good in one Pundzed. Jt has been ob- 
jeted, that a Layman cannot pꝛeſcribe in non decimando, but no 
good Reaſon can be given fo? it. 

It cannot be becauſe of any Diſability in his Perſon ; fo? 
as to this Batter there is no Difference between a Layman 
and a Clerk; it muſt therefoze be in favorem Eccleſiæ, and in- 
troduced by Eccleſiaſtical Perſons who were fozmerly Judges 
here, as Part of the Canon Law, who had in thoſe Days ſuch 
a Power over the Laity, that they would not ſuffer ſuch a 
Pzeſcription to be tried by them, neither would they ſuffer them 
to ſue fo2 Tithes in their Courts. 


I This 
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This is the Keaſon why it is generally ſaid in our Books © 


that a Layman cannot pꝛeſcribe in non decimando; but though 
he cannot pꝛeſcribe, &c. pet there may be a Cuſtom to exempt 
him from Tithes, and ſuch a Cuſtom is of as good Autho- 
rity as a Pꝛeſcription; fo? if it is eſtabliſhed by long Uſage 
and by common Conſent of our Anceſtozs, it pafles into a 
Law of that Place, and is of equal Fozte with a Pꝛeſcription. 


Such is the Cuſtom of Gavelkind, and Borough-Engliſh, 2 27. 
which is the Law of England, and as antient as the Common 2 

Law in the Places where theſe Cuſtoms pꝛevai. Fire G. 51, 

is true, where a Cuſtom of a publick Nature is alledged ** 


in a particular Gill o2 Place, it muſt be chewed, that it is an 


antient Gill; as, where a Man claimed Lands on the South 
Side of a Gill, ſetting fo2th, that they were Time out of 
Mind deviſable; and ſo derived a Title to himſelf by a Feoff- 
ment krom the laſt Deviſee ; this was held votd, becauſe it be- 


ing a Cuſtom againſt Common Law, he ought to ſet fozth that 


the Gill was an antient Gill. | | 
But if he had alledged, ſuch a Cuſtom in a Boꝛough, which 
ex vi termini impozts a Place of Antiquity, it had been good. 

Now in this Caſe it is alledged, That the Pariſh of Hunt- 
fpill is an antfent Pariſh, and then the Cuſtom is ſet fo2th, 
which is agreeable to the Authozity befoze mentioned. 


And ik the Cuſtom is not contrary to Reaſon and Juſtice the We 


Judges never enquire into the Commencement of it. 

No Man can ſay, That this Cuſtom is unreaſonable, becauſe 
it goes only in Diſcharge of a ſingle Duty; now all the Books 
which condemn Pꝛeſcripttons in non decimando, either in a 
County 02 in a Pariſh, are where they are made generally of 
all Tithes, but they are leldom dented fo2 a particular Thing 
as in this Cake, © © NS Os 

And therekoze a Cuſtom to paſs in a Ferry-boat Toll-free 
hath been adjudged good (tho' it is far mo2ze unreaſonable than 
this) becaute it fs only a Diſcharge to the Perſon claiming it, 
and may be a Charge to another. has. 4 


So there. are many Things which are not titheable of 2 Vero. 46. 


Common Right, as Fich taken in the Sea, Rabbits and 


Cro. Car. 264. 
1 Roll. Abr. 


Pigeons fpent in the Houſe, 8c. and pet by Cuſtom. Tithes 642, %s 


of thoſe Things have been paid to the Parſon ; if therefoze it 


is a reaſonable Cuſtom fo2 the Clergy to charge the Latty with . .. 


ſthes of ſuch Things which of common Right ought not to 
be chargeable, it is as reaſonable that a Layman map diſcharge 
himſelf by a Cuſtom in a Place where none have been uſually 


* 


Vor. IV. 48 | Such 


1 
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1 
Is. 
14 


342 Mich 6 W. & M. in B. R. 1694. 

Dr. and Stu- Such a Cuſtom (as has been obſcrved) is not good in a 

— . Pariſh, not becauſe it is inconſiſtent with the Law; the Rea- 
ſon is, a ſingle Perſon oz Pariſh are not capable of ſuch a 
Cuſtom. Beides, the Law requires, that the Pariſhfonerg 
ſhould ſhew what Recompence the Parſon hath in Lieu of his 

2 Wms. 573- Tithes, by which it may appear that the Cuſtom had a rea: 
ſonable Commencement; but no ſuch Thing is required of a 
whole County, becauſe it cannot with any Shadow of Reaſon 
be pzetended, That all the Jnhabitants could oz can conſpire 
to defraud their reſpetive Parſons. 

Stra. 1224. But there are Books which allow a Cuſtom oz Uſage to be 

43 E 3. 32. $0od in Places of as large Extent, which Cuſtoms will not 

pl. 30. bind when alledged in a Gill; as in a Ceſlavit per biennium, the 
Lozd ſhewed the Cuſtom of the Place to be, that where the 
Tenant did not pay his Services in two Pears, he might en- 
ter and hold the Lands till he was ſatisfied of the Arrears , 
this was held to be void, becauſe the Ciſage was alledged in a 
particular Uill only, and not ſhewed, that it was cuſtomary ſo 
to do in the Qills round about. | 

1 Roll. Abr. But a Cuſtom in an Þund2ed. in Kent, that if any one be 

562. charged to have gotten Childzen in Adultery, and cannot ac- 
quit himſelf by Law, that then he ſhall fozfeit all his Goods to 
the King; this was held a good Cuſtom. 

So a Cuſtom in an Þund2ed, if a Malk oz Eſtrap be ef: 

44 E. 3. 19. loſgned, and it is pꝛelented that it came to the Poſſeſſion of 

2 any Dwelling within the Pundzed, that the Lozd map diſtrain 

. till he make Reſtitution. 

So a Cuſtom that an Infant of the Age of 15, may make a 
Feoffment, and ſell his Lands; all theſe are againſt Common 
Law; but being uſed in an pundzed oz County, are thereby 
become the Laws of the Places where they obtain. 

2 Sand. 141, But to come nearer to the Caſe, it will not be denied, that 
a Cuſtom alledged in a Pariſh, fo2 all Underwood to be dil⸗ 
charged of Tithes, which is uſed in that Pariſh fo2 fencing 
Cozn, is good; but then you muſt ſhew that the Tithe of that 

Conn is paid to theReito2 ; but it may be alledged in a County, 
eld oꝛ Country without any Conſideration at all. 

Br. Abr dt. And therefoze Brook in his Abzidgment referring to the Au · 

Diſmes pl. 14, tho of Doctor and Student ſaith, That a Man cannot pꝛeſcribe 

March 25. in a Qill to be diſcharged of Tithes, becauſe it is too parti; 


I Tt 
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Tt has been objected, that a Cuſtom in non decimando may 
be good in a County, but not in a Hundred, becauſe of the 
Cncertainty of its Extent : Sure that is a Reaſon of very lit⸗ 
tle Fo2ce, fo2 the Limits of a County are altogether as incer⸗ 
tain as thoſe of a Hundred; but a Hundred is a known Pyecint, 
and not barely a Liberty (as has been ſaid) tho' there may be 
many Liberties therein; fo2 when granted to a Subject, it is 
a Liberty, but when it remains Part of the County it is other- 
wiſe; and therefoze in an Avowzy a Han may p2eſcribe by a 
Que eſtate to have a Leet in an Hundred, but if a Quo war- 
ranto be bought againſt the Hundred, he muſt then ſet fo2th 
his Title. 
Beſides, if the Wo2ds Province and County are ſynonymous, 
a County and Hundred are ſo too; and that in the Meaning of 
the Law, as may plainly appear; fo2 all Iſſues are to be tried 
by Juro2s of the County, that is, by Juro2s of the Hundred; 1 
fo2 it was a good Challenge at the Common Law if there were 711 © 
no Hundzedozs of the Jury. 


In the Statute of Winton, theſe Mozds are uſed pꝛomiſcu - 3 Ed. 18.2 


ouſly ; it appoints, that Inqueſts of Felonies and Robberies 
ſhall be taken in Towns, Þundzeds, Franchiſes and Counties, 
ſo that the Offender may be attainted; and if the County will 
not anſwer fo2 him, then it ſhall be anſwerable fo2 the Robbery 
done, ſo that the whole Hundred where the Robbery is commit: 
ted, ſhall be liable. b 0 
Such a Cuſtom in a Hundzed hath never pet been condemned, 

fo it never came in Judgment but in the Caſe fo2 Tithe⸗ wood, 
and there it was held to be a good Cuſtom, even in a whole 
Weld; and what Reaſon can be given why it ſhould not be 
good in an Hundzed as well as in a Meld, which is as antient 
as the other, eſpecially when it cannot be denied but ſuch a 
Diſcharge might begin-by Compoſition ? 

"Tis objeded, That Tithe-wood is not due of common Right, 
as all other Tithes are, and therefoze a Cuſtom in non deci- L. Raym. 
mando foꝛ Mood in an Þundzed may be good. vo, 1135. 

But Tithe-wood is due of common Right; if not, to what 
Purpoſe was the Statute de Sylva cædua made? Jt was to 
aſcertain what Wood ſhould pay Tithes, and what ſhould 
be exempted; and why did the Mobility and Commons pꝛe⸗ _—_— 
fer ſeveral Petitions to the King after the making that 2 tac. 6,3. 
Statute that it might be explained what was meant by Syl- 
va cxdua, if no Tithes were due fo2 Wood, which is an Ad; 


miſſion, that Tithes had been patd foz it befoze that A. 
Agreeable 
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Agreeable to this is the common Way of demanding Tithes 
fo2 Wood at this Time; fo2 the Libel is always general, 
which ſhews that the Party hath a Right to demand; koz if he 
had not, then he muſt alledge a Cuſtom, and yet Pꝛohibitions 
are never granted upon ſuch general Libels. 

- Suggeſtions are alſo made always in the Affirmative, but if 

they were due by Cuſtom, and not of Right, then they ought 

— be in the Negative, viz. to deny that there is any ſuch 
uſtom. . | 


2. Point. Then as to the Objetion, that it doth not appear 
that the Parſon hath a ſufficient Maintenance left, the Plea- 
ding ſeems to be otherwiſe ; fo2 there are ſeveral Modus s ſet 
fo2th fo2 Tithes yearly ariſing in the Pariſh, which may give 
him a convenient Maintenance every Pear; and if he hath a 
ſufficient Pꝛoviſion by any one Modus, it is not-matertal by 
whom he receives it. "7; | 


Curia. Jt will be difficult to ſhew a non decimando ko any 
Tithes beſides thoſe of Mood; fo2 all the Caſes which incline 
to ſuch a Cuſtom, are put generally, viz. that a County oz a 
Pundzed may thus pzeſccibe, but do not mention what Tithes 
are in Queſtion. 5 | 
Now if Tithes of Wood had been due of comnion Right, to 
what Purpoſe was that Canon made by Archbiſhop Srratford, 
Doclor & Stu- 17 Ed. 3. that Tithes of Sylva cædua ſhall be paid: Againſt 
dent 164. a. which Canon there was a Petition made to the Parliament 
216.467, In that very Pear reciting the antient Uſage to be, that Tithes 
Caſ. temp. W. ſhould not be paid foꝛ Mood; and the Petition was anſwered, 
3.524 that a P2ohivition ſhould be granted againſt the Canon, where 

14. Ram. Tithes of Wood have not been accuſtomed to be paid. 
835, 869, 'Tis true, the Eccleſiaſtical Courts do hold, that Tithes are 
135, 161. due of common Right fo2 every Thing, nay, even foz Stones 
02 Gavel digged out of Pits, but the common Law is other- 
- *- Wiſe; fo2 Tithes of common Right are due only: fo2 ſuch 
Things which ariſe by annual P2ofits ; now tho' Trees ate 
'renewing yearly, yet they yield no annual P2ofit, and there- 

foe Tithes are not paid fo2 them. | 


* 
- 


- - + Therefoze where Tithes are paid fo Things which do not 
." _ ariſe by ſuch, Beans, they muſt be due by Cuſtom. -- 
But ſuch a Cuſtom in non decimando-cannot be good, and 


Rex 


therefoze a Conſultation was granted. 
* 2 2 3 id 


* — 
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Rex & Regina werſus Trobridge. 


CUrit of Erroz to reverſe a Judgment in an Jndi#ment * Salk. 37 
fo2 erefting of a Cottage, and not laying of four Acres 
of Land to it, Et ulterius jur. &c. Præſentant, that the Defen:- 
dant did continue ft contra formam Statuti. 
The Erro2s aſſigned were, 


(1.) Jn the Return which is uncertain, fo2 it was return- 14. Raym. 
able ad proximam Seſſionem ubicunque; whereas it ſhould have: 5, 548, 
been ad proximam generalem Seſſionem pacis: Sed non allocatur; 6;8. N 7 
fo2 one is as uncertain as the other. 1163. «1 
(.) 'Tis fo2 ereing and continuing of a Cottage, but . *?. 4 
doth not ſay pro habitatione; and 'tis no Offence unleſs it is sus. 405. 
luhabited, fo2 the Statute was made to p2event the build- 
ing of Cottages fo2 the Þabitation of poo? People; ſed non 
allocatur, fo2 if tis applied to any other uſe than a Dwelling- 
houſe, the Defendant muſt ſhew it, oz otherwiſe it ſhall be 
intended to be built fo2 his Þabitation. 
(3.) *Tis an Indickment fo2 two Offences viz. fo2 ereting 
and continuing; tis ſaid præſentat. exiſtit, that he did erett, 
&c. and then about the middle of the Indickment tis, ulterius 
2 that he did continue, and then concludes, contra 
ormam Statuti. Now the Offences being ſeveral, and being 
divided by the Moꝛds ulterius præſentant, &c. the Concluſion 
ſhall only go to the Offence laſt mentioned, which was the 
continuing, and not the erefing of the Cottage; tis as 
diſtin as if it had been a new Jndi#ment, and therekoze 
- doth not appear that the Defendant was indited koz ereſt⸗ 
ng, &c. 
'Tis not like the Caſe in my Loꝛd Coke's Entries, where Fol. 361. 
contra ligeanciz ſuæ debitum went to the whole Jnditment, in 
which, tho' there were many Dvert-Aﬀs laid, pet there was ; 
but one Treaſon, but here are two diſtinck Offences; fox [ 
which Reaſon the Indickment was quached. 4 


Vol. IV. 4 T Robinſon 
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Robinſon verſus Smith. 
Trin. 6 Willielmi, Rot. 192. 


T fo2 taking and impounding of his Cow. | 
The Defendant pleaded, that at the Time of the 
Treſpaſs, &c. he was ſeiſed of ſeveral Lands parcel. manerii 
de Muſgrave parva, unde quoddam clauſum vocat. Lowhill Bea: 
dow eſt & fuit parcel. ut de ſtatu cuſtumario hæreditario Deſcen- 
dible from Anceſto2 to Heir, accozding to the Cuſtom of the 
ſaiv Manoꝛz, and that the Plaintiff's Cow was in the ſaid 

Cloſe doing Damages, 8c. 

The Plaintiff demurred generally. 

(J.) Jt was ſafd fo2 him, that it did not appear by the 
Plea, that Lowhill was Parcel of the Land of which the De: 
kendant was ſeiſed, but Parcel of the Manoz; fo2 the Clozw 
unde being a Relative, refers ad proximum Antecedens, which 
is the Bano?!. 

(2.) *Tis ſald he was ſeiſed de ſtatu hæreditario deſcendible, 
&c. and doth not ſhew of whoſe Gzant; fo2 tho it may not 
appear who was the firſt G2zantee, it being ſo long ſince the 
Copyhold was granted, yet the Admittance of an Þeir upon 
2 Cro. 10z, d Surrender o: Deſcent, doth amount to a Gzant, and 
4 Rep. 22. b. gught to be ſo pleaded, 


LA. Raym. Econtra. The Defendant doth not juſtify by reaſon of a 
202, 334 Title, but fo2 a Wrong done; and therefoze though he ſaith 
72. Feiſitus fuit, &c. and doth not ſhew how, oz in what manner, 
Ca. temp. = — it = only a hg rang ny 1 n ä 
W. 3. 509, well enough, an muſt have been agreed to 

— *9% Had ſaid poſſeſſionatus fuit inſtead of ſeiſitus. 

Caf. temp. But the Court were of another Opinion, fo2 where Seiſin 
_— 179 in Fee is pleaded of a Copyhold Eſtate by way of juſtffying 
Caſ. temp. Of an Offence with which the Defendant is charged, he muſt 
Mac. 25, 37- ſet out the Commencement of his Eſtate; and therefoze the 
300, & Plaintiff had Judgment. 

14t. 


Stra. 1238. 


% 


— tal 


Allen verſus Symonds. 


Paſch. 6 Willielmi, Rot. 299. 


A® Action on the Caſe was bzought againſt the Defen- 14. Raya. 
dant by the Name of Symonds. — 
be pleaded in Abatement, that from the Time of his Birth 304. 30s, 
to the Time of the Afton bꝛought, he was known by the 562, 1015, 
Name of Symms; and traverſed that he was known by the 1s. 
Name of Symonds. Cal temp. 


Mac. 208, 
284. Comyns 371, $41, 260. Stra. 156, 787, 850, 316, 614, 1218. 


The Plaintiff replied, that the ſaiv Defendant was known Rat. Eat. 
as well by the one Name as by the other; and upon a De- 9. f 
murrer the Court inclined that this Plea was a good Plea. 7. 

But at another Day they being of Opinion that the Pꝛe⸗ 
cedents were both ways upon a Traverſe, the Defendant 
was adviſed to take a new Declaration, which he conſented 
to do accozdingly ; but without Coſts. 


Crump verſus Halford. 


Hill. 4 C 5 Willielmi & Maria, Rot. 939. 


f Hs fo2 taking and detaining of a Silver Tankard. 

Upon Not guilty pleaded, the Jury found a ſpecial 
Uerdi# to this Purpoſe, viz. 

They find the Statute of 1 Willielmi & Mariæ pꝛohibiting 
all Trade and Commerce with France, in which there is a 
Proviſo, That no Perſon ſhall after the roth Day of Septem- 
ber then next following demand oz take moze than 6d. fo2 a 
Quart of French Mine. ) 

Then they find the Ac of 2 W. & M. for more effectual put- 
ting in Execution the former Act, whereby tis enacted, That if 
any Perſon aſter the firſt Day of February 1690. ſhall ſell Wine 
by Retail in Glaſs Bottles, or in any other Meaſure not made 
with Pewter, &c. or ſhall ſell the ſame for a greater Price than 
appointed by the former Act, and ſhall be convicted thereof by 


Confeſſion, or the Oath of two Witneſſes, being proſecuted with- 
an 
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Ld. Raym. 
421. 

718, 
1124, 1125. 


in zo Days after the Offence committed, ſhall fo2 every Offence 
pay 50s. and if not paid upon Demand, then to be levied by 
Diſtreſs by Warrant under the Þand and Seal of ſuch Ju⸗ 
ſtice, c. befoze whom the Conviition was made; which Mar⸗ 
rant the Juſtice is required to grant to the Conſtable, &c. 
who fs authozized to levy the ſame, &c. and fo2 Want of ſuf- 
ficient Diſtreſs, to commit the Offender until he pay the 
Penalty, and all neceſſary Coſts to be taxed by the Juſtice of 
Peace befoze whom the Convittion is made. 

They find, that 3 Auguſti 4 W. & M. Sit Richard Bulkley 
being a Juſtice of Peace of the County where the Dffence 
was committed, did dire his Marrant to the Conſtable of 
the Pariſh, &c. which they find in hæc verba; by which it 
did appear, that the Defendant was convicted befoze him, 
fo2 that he 9 Julii inſtantis did ſell Tine in eighteen Glaſs 
Bottles, fo2 which he had fozfeited to the Inkozmer 50s. fo2 
each Bottle; and by this Warrant the Conſtable was com: 
manded to levy 451. and Coſts by Diftreſs of the Plaintiff's 
Goods, and fo2 Want of ſufficient Diſtreſs, to appzehend 
him. It was dated in Auguſt. 

They find that the ſaid 2 Julii 4 Willielmi the Plaintiff 
was a Retailer of Wines, and that the Tarrant of the Ju⸗ 
ſtice of Peace was direfed to the Defendant Halford, who 
by Uirtue thereof levied the ſilver Tankard, koz which the 
r is now bzought, and ſo they make a general Conclu⸗ 

n, &c. 

It was argued fo2 the Plaintiff, that he was entitled to 
the Action, and that neither the Ack of Parliament, oz the 
Warrant of the Juſtice could ercuſe the Dekendant koz this 


Wrong done. 


(1.) Becauſe the Warrant is illegal, 
(2.) Becauſe the Defendant, tho' an Officer, pet in this 
Caſe ſhall be puniſhed fo2 ating under a void Warrant, 


1. That the Tarrant was illegal, it was thus argued, 
viz. there are two Acts of Parliament found by the Uerdit; 
the firſt ſettles the Offence, the ſecond reduceth the Fozfet- 
ture to 50s. fo2 the Benefit of the Inkozmer; but in both 
tis to be levied fo2 every Offence, viz. not fo2 every Bottle 
dꝛunk at one Sitting, if twenty oz moze, fo2 that is but one 
Dffence being but only at one Time, and not fo2 every Bot: 
tle; but the Marrant direts that eighteen Penalties ſhall be 
levied fo2 one Dffence. The 

I 2. 
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2. The Dffence is laid to be committed 9 Juli inſtantis, and 
the C(Uarrant is dated in Auguſt, but it doth not appear when 
that 9th of July was, and therefoze non conſtat, whether the 
P2oſecution was within the 30 Days limited by the At. 


3. The Statute allows Colts, where there is not ſufficient | 


Diſtreſs to be made, and it muſt be after the Commitment 
of the Offender ; but this Warrant direts Coſts to be paid 
fo2 the oziginal Offence. 


zd Point. The Tarrant tho' diref#ed to the Defendant 
as an Officer will not excuſe him, 


'Tis true where a Court hath a general Jurisditfon of the L4. 4 
4 


Cauſe, and ſendeth a void oz an illegal Warrant to the Ok⸗ 
ficer, he ſhall be ercuſed in executing it. 


So likewiſe if a Juſtice of Peace p2oceeds irregularly, 359. 310, 


1191, 1192, 


and it doth not appear ſe upon the Face of the CUarrant; 530, 1195, 
as, if he ſends it to appꝛehend a Felon without Dath made 1196, 1513. 


of the Felony committed, and the Officer executes it, he 
ſhall be excuſed; but the Juſtice is a Treſpaſſer, 


381, 25, 290. Fitz G. 83, 84, 80. Comyns 574, 378, 538. Stra. 1002, 50g, 1184. 


But where a Dekeſt appears in the Body of the Tarrant 
it ſelf, as in this Cale, the Officer is bound to take Notice 
of it at his Peril, tho he is not cqually bound to take JNo- 
tice of little 32icetics. 


And to pꝛove this the Caſe of Nichols againſt the Church- Cto. Car. | 


wardens of Hatfeild was cited as an Authozity in point; it; 
was thus, viz. Tateridge was a Pariſh in Reputation fd2 60 56. 


Years, tho' antiently Parcel of Hatteild; the Churchwardens 
of Hatfeild imagining, That they had Power by Uirtue of 
the Statute of 43 Eliz. cap. 2. to tar the Jnhabitants of Ta- 


teridge to the Relicf of their Poo? did tar them accozdingly, 


and upon Refuſal to pay the Rate p2ocured a Warrant” to 
levy it, which was done upon Nichols the Plaintiff who 


bzought the Action; and the Churchwardens juſtified under 


— Tarrant, and it was adjudged that it would not excuſe 
them. 8 
'Tis true, the Churchwardens went out of the Pariſh ta 
levy that Rate, but that was not the Reaſon of the Judg- 
ment; it was becauſe the Juſtices of Peace had only a par- 
ticular Power to make CUarrants to levy Rates, which 
were well aſſeſſed, and therefoze the Churchwardens at 
their Peril ought to take Notice whether the Juſtices had 
executed their Power accozding to Law; and it appearing 
that the Rate was illegally taxed, che CUarrant of the 
Vor. IV. 4 VU Juſtice 
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1 Vent. 273. 
2 Lev. 139. 


Hard. 480. 


6 H. 6. cap. gp. 
5 Rep. 99. b. 


once will not ercuſe the Church-wardens in taking the 
ſtreſs. 
This Caſe is good Law at this Day, and the Authozity 
of it was never ſhaken, no not by the Caſe of Webb and 
Batchelor, where the Defendant juſtified in'Treſpaſs under 
the Warrant of a Juſtice of Peace fo2 diſtraining of a Par. 
ſon's Cattle, becauſe he did not ſend out Labourers, 8c. to 
amend the Highways: The Parſon pꝛetending that Clergy: 
men were exempted from that Duty, it was there ſaid, that 
if fo; that Reaſon the Warrant had been unduely made, yet 
the Officer had been ercuſed in the Erecution of it, becauſe 
he is not Judge but to execute the Pꝛecept: But 'tis like- 
wiſe ſaid the Matter muſt be within the Jurisdiffon of the 
Juſtice, which was ſo in that Caſe but not in this. 
Agreeable to this is a later Reſolution in the Exchequer 
in the Caſe of Terry and Huntington ; where in 'Trover the 
Dekendant juſtified under a Warrant of the Commiſſioners 
of Exciſe, &c. and it was held by my Lo2d Hale, That where 
a particular Jurisdifion erceeds its Authozity, the Officer is 
liable, becauſe all is void; fo2 cvery limited Authozity im⸗ 


plies a Negative, viz. That they ſhall not p2oceed any other: 


wiſe than accozding to the Authozity they have; but if they 
commit a Miſtake in any Thing which is in their Power oz 
Jurisdifion, it will be an Ercuſe to the Officer; but what 
the Juſtice did in the Caſe at Bar did far exceed his Power, 
fo2 he is to cauſe one Penalty to be levied fo2 one Offence, 
and he has ſent out his Warrant to levy no leſs than 45 |. 
which is 18 Foxfeitures fo2 one ſingle Offence, | 

Suppoſe this Court ſhould hold Pleas in Formedons, all 
the Pꝛoceedings would be void, becauſe 'tis confined by 
Magna Charta to the Court of Common Pleas alone. 

The Offence here is created by Ack of Parliament, of 
which ail People are to take J2otice at their Peril, and to 
ſee that the P2oceedings are purſuant to the-Authozities and 
Powers thereby given. 

The Statute of 6 H. 6. ena#s, That no Perſon ſhall be 
ſpared towards the Kepatrs of Banks who have any Man⸗ 
ner of Benefit by keeping them in Repair; the Commiſſi- 
on of Sewers which is grounded upon this Statute is very 
crtenſive, viz. that the Commiſſioners may do therein accoꝛd⸗ 
ing to their Diſcretion; but yet it has been held that they 
ought not to tar that Pan alone whoſe Land adjoins to 
the River, but all others whoſe Lands are in Danger to be 
overflowed with Mater; and therekoze a Tax being lald 
upon a ſingle Perſon, and a Diſtreſs taken koz —— 

3 a 


r 
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is to2tious, becauſe it being given by Uirtue of a general 
Law, the Officer at his Peril muſt examine and enquſre 
into the Authoaity. k 

By this it appears that there is a Difference between 
Things done by a Juſtice of the Peace quatenus ſuch, and by 
Cirtue of his Authozity, and thoſe which are done by him 
by Uirtue of an Act of Parliament, and of a particular re- 
ſtrained Power to him given thereby; fo2 in the one Caſe 
the Officer muſt not examine but execute his Marrants, and 
in the other he muſt enquire into his Power, becauſe tis by 
—— of the Statute that Obedience is given to his Au⸗ 
thouty. 


Now tho' the Rule is true, viz. Qui jufſu judicis aliquid fe- 9 Rep. 76. b. 


cerit non videtur dolo malo feciſſe, quia parere neceſſe eſt, pet 
that muſt be underſtood where the Judge hath a pꝛoper Juril⸗ 
diftion ; but here the Authozity of the Juſtice was limited by 
the At to grant his Warrant in a particular Caſe, of which 


he had no general Jurisdi#ion, and he having made a void 


and an illegal Warrant was therefoze no p2oper Judge of 
the Batter, whoſe Authozity is no moze to be obeyed than 
that of a Stranger; fo2 the Rule alſo is, judicium non a ſuo 
judice datum nullius eſt momenti. 

To make this yet moze plain, ſuppoſe the Juſtice Had if: 
ſued out his Tarrant directed to the Defendant to levy 500 1. 
fo2 this Offence, o2 to take and impꝛiſon the Offender during 
Life, certainly he had been a Treſpaſſer if he had erecuted 
ſuch a Tarrant. | 

The Statute gives Power to the Juſtice to convic, but 
doth not make him a Judge either to declare the Fozkeiture, 
02 to levy it, ſo that his granting a Warrant fo2 that Pur⸗ 
pole is purely a miniſterial Ack at the Inſtance of the Jn- 
kozmer who is to demand it after Conviction, and if not 
— _ to apply himſelf to the Juſtice foz his Warrant 

So that upon the Face of this Marrant the Conſtable is 
left without Ercuſe; fo2 both the Aﬀs being therein recited 
tis a ſufficient Direſtion fo2 him to look into them; and to 
take Care at his Peril not to exceed his Authozity. 

2. There are many other Faults both in the Warrant, 
and in the Execution ok it, viz. Coſts are awarded when in 
truth the Party is to pay none till after Commitment, and 
the Defendant was not committed: So likewiſe the De⸗ 
mand of the Fozfeiture ought to be pꝛevious to granting 
the Warrant; but that doth not appear; then it commands 
the Defendant to demand it of Crump the Plaintiff, and he 


demanded it of his Mike, when it ought to have been per⸗ 
ſonallp 
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ſonally of him, and no Diſtreſs ought to have been made 
befoze ſuch a perſonal Demand; but theſe Faults were not 
inſiſted on, only mentioned. | 

The Warrant therefoze being illegal, and the Defendant 
ating under it (tho' he was an Officer) yet he is a Tref: 
paſſer. 


Econtra. Serj. Pemberton argued on the other Side, viz. 
That the Queſtion was not whether the. Juſtice of Peace 
had done well o2 not, noz whether his Warrant was regu- 
lar; but admitting it not to be well grounded upon the Act, 
then the Queſtion will be, Whether the Conſtable who is 
appointed to erecute it is puniſhable fo2 the Miſtake of the 
Juſtice of the Peace? 
Conſtables, Bailiffs and Sheriffs, are always favoured by 
Law in Execution of their Pꝛoccſs, they have been encou⸗ 
raged by ſeveral Ads of Parliament, which dire# them when 
ſued fo2 any Matter relating thereunto, that they ſhould 
plead the general Iſſue and give the ſpectal Matter in Evi- 
dence, and if they have a Qerdif, oz the Plaintiff in ſuch 
Suits is nonſuited, they ſhall have treble Damages. 
This ſeems highly reaſonable, becauſe the Execution of 
Pꝛoceſs is the Life of the Law; and if Yen ſhould be p2oſe- 
cuted fo2 any ſmall Miſtake it would obſtruß the Execution 
of Juſtice by diſcouraging of Officers, and by great Delays 
in all Pꝛoceedings, which muſt neceſſarily follow if the Df: 
ficer befo2e he executes the Pꝛoceſs muſt adviſe whether 'tis 
legal oz not. 
19 Rep. This Queſtion was long ago ſettled in the Caſe of the 
Marſhalſca, there being then a lolemn Judgment given, that 
a ſubowdinate Officer ſhall be ercuſed in the Executing of an 
erroneous Pꝛocels, Quia parere neceſſe eſt. 
'Tis true, there have been ſeveral Queſtions ſince that 
Judgment concerning the Execution of P?oceſs, all which 
depend upon this ſingle Point, viz. Whether the Court out 
| of which ſuch Pꝛoceſs did iſſue had an Oziginal Jurisdicion 
5 of the Matter oꝛ Cauſe? 
x But it ſeems very hard that Officers who fo? the moſt part 
q are illiterate Perſons ſhould take Notice whether that Court, 
j out of which the Pꝛoceſs iſſued hath a Jurisdi#fon of the 
|! Matter oꝛ not; and therefoze ſince that Caſe of the Mar- 
ſhalſea, all ſubſequent Cauſes of that Nature have been go- 
| verned by that Judgment. 
2 Roll, Rep. To inſtance in ſome, viz. In Hilary Term 22 Jacobi an 
493- Action of Treſpaſs was * in this Court, fo2 taking 
the ** 8 Goods, &c. 


* The 


——ũ„—» 


The Oekendant pleaded, that the Carl of Southampton was 
ſeiſed in Fee, &c. and that he had a Court-Baron, &c. in 
which a Plaint was levied, and a Debt recovered againſt 
one Britton, and thereupon an Attachment was awarded Aa- 
gainſt him direcked to the Defendant being a Bailiff, who 
by Uirtue thereof took the Goods out of the Cuſtody of the 
Plaintiff to whom they were fraudulently conveyed by Brit- 
ton on Purpoſe to deceive his Creditozs. _ | 

To this an Exception was taken, becauſe the Pꝛoceſs was 
irregular, (viz.) An Attachment firſt, which cannot be in a 
Court-Baron, fo2 the Pꝛoceſs there is Summons, Attach- 
ment, and Diſtreſs, yet it was held that the Court, having 
an aziginal Jurigdiiton of the Matter the mil⸗awarding of 
= P2oceſs ſhall not make the Officer guilty in executing 
of it. 


Recognizance that the Defendant ſhould render his -Body, 
&c. 02 that he would pay the Debt, and afterwards Judg- 
ment was had againſt the Defendant, and a Pꝛecept in the 
Nature of a Capias ad ſatisfaciend. was direſted to the Bat- 
liff, &c, to take the Defendant, and. if he was not to be 
found, then to take him who entred into the ald Recognti- 
zaͤnce: But - notwithſtanding that, and altho' one and the 
ſame Capias would not lie againſt the Pꝛincipal and Bail at 
the ſame Time; and this appearing in the Pꝛecept it ſelf to 
be contrary to Law, of which the Officer might have taken 
Notice, vet ſince that Court had an oziginal Jurisdicklon of 
oe _ he ſhall not be puniſhed fo2 obeying an illegal 

20ceſs, 

Likewiſe: in Sir Thomas Orby's Caſe who was Þigh She: 
riff of Lincoln, and one Hale a Juftice of Peace did by Uir- 


tue of the Statute of 22 & 23 Car. 2. cap. 20. Diſcharge & LA. Reyes. 3. 
. C. cited, 


et dubitatur, 


Pꝛiſoner who was in Cuſtody fo2 1001. tho' the Diſcharge 
was illegal, pet upon an Eſcape bzought againſt the She- 
riff in the Common Pleas, he was ercuſed, becauſe the Ju⸗ 
ſtice of Peace had a Jurisdition and Authozity by the Sta- 
tute to diſcharge a Paiſoner in ſuch Danner as is therein 
diret#ed, and tho' he had exceeded his Power, yet the She- 
riff is not to be puniſhed, +a bs 

Jt appears therefoze upon theſe Authozities, and many 
moze which might be cited, that when Officers are puniſhed 
fo2 erecuting erroneous - Pꝛoceſs, tis always where the 
Court out of which it iſſueth hath not an oziginal Jurisdic- 


So where an Aion was bzought in an inferioz Court, : nel. ab. 
and a third Perſon bound both his Lands and Goods by?“ 


tion of the Cauſe; ſo was the Caſe of Terry and Huntington Mo. 480. 


in the Exchequer mentioned on the other Side, and fo is 
Nichol's Caſe; the Reaſon of the Judgment in that laſt Caſe 
Vor. IV. 4 X was, 
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was, becauſe the Churchwardens of one Pariſh had no 
Power to tar Inhabitants of another, and the Juſtices are 
only to confirm lawful Rates. | 

It muſt therefoze be agreed that where the Court hath a 
Jurisdiction and afs illegally, the Officer ſhall be ercuſed + 
Jf ſo, the Juſtice of Peace had a Jurisdition in this Caſe, 
and therefoze the Dfficer ſhall not be puntſhed. | 


| And that he hath a Jurſsdiffon appears upon the Frame 
1 and Conſtruction of this Ack. 2 


(I.) It p2ohibits ſeliing of Mine in Glaſs Bottles. 
4 (2.) It impoſeth a Fozfeiture upon the Seller after a 
7 Time limited. n 


It creates a new Offence, and intlicks a Penalty, but it 
gives the Juftices Power to convict, and ſend out their 
- -—— to levy it, ſo that they have Cognizance of the 

Tt mult alfo be agreed, That an erroneous Warrant of 
a Juſtice, &c. is within the ſame Reaſon with an illegal and 
void Pꝛoceſs of any Court whatſoever; but when tis ob- 
4 jeſted, That tis ſo when the Warrant is general, but not 
1 where Irregularities appear upon the Face ok it, as there 
5 | are two in this Warrant, | 


(1.) *Tis to levy 50s. fo2 every Bottle, when all is but 
one Offence. | | 
(.) "Tis to levy the Coſts befoze the Penalty. 


4 Anſw. As to the firſt, it doth not appear that there is any 
1 Irregularity in it, becaufe by the very Mods and Meaning 
| of the Act the Defendant is to pay 50s. fo2 every Glaſs Bot- 
i tle in which he ſold Mine, and if he ſell it in-100 Bottles 
5 to ſeveral People thoſe are ſeveral Dffences, and non conſtat, 
but the 18 Bottles of Mine, fo2 which he is convicted, were 
ſo ſold at ſeveral Times, and not all at once. 
"Tis plain that it was the Opinſon of the Juſtice that the 
Dffences were ſeveral; and it ſeems unreaſonable that the 
| Conftable ſhould have Power to controul his Judgment; he 
4 is not to diſpute but ſubmit. 5 | 
| Chen as to the Coſts, tis likewiſe plain they are given 
1 upon the Convickion, and not upon the Commitment of the 
Otkender; however tis a little too nice to put the Conſtable 
upon examining that Matter. | 2 
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- Jt has been ſaid, that the Statutes being recited in the 
Warrant, and the | Deiets appearing ſo plain therein, might 
be ſome Intimation oz Direſtion to the Conſtable to look 
into theſe Laws; but admitting he doth, he may not under- 
ſtand them; and the other ſide will ſcarce allow a Conſtable 
to be a p2oper Judge of an Act of Parliament. 
The Cauſe was adjourned, but the Plaintiff dying, no 

Judgment was given in it. 


Peers verſus Lucy. 
Trin 6 Willi, Tertii, Rot. 178. 
War. . 


præterit. coram Domino Rege & Domina Regina 
apud Weſtm. venit Tho. Peers Armiger per Johannem Lilly At- 
torn. ſuum & protulit hic in Curia dictorum Domini Regis & 


Emorand.. quod alias ſcilt. Termino Paſchæ ult. Memerandem, 


Dominæ Reginæ tunc ibidem quandam billam ſuam verſus Geor- 5 


gium Lucy Armigerum Edmundum Lord Jobannem Weſterman 
Johannem Dickins Johannem Hawkes. juniorem & Ric'um Per- 
kins in Cuſtodia Mar. &c. de pl'ito tranſgr. & ſunt pleg. de prof. 
ſcilicet Johannes Doe & Ric Roe quæ quidem Fila ſequitur in 


hæc verba ſcilicet War. if. Thomas Peers Ar. queritur de Geor- Count in 


gio Lucy Ar. Edmundo Lord Johanne Weſterman Johanne Dic- 


Treſpaſs. 


kins Johanne Hawkes jun. & Ric'o Perkins in Cuſtod. Mar. Ma- : 


reſc. Domini Regis & Dominæ Reginæ coram ipſis Rege & Re- 


gina exiſten. de eo quod ipſi decimo ſeptimo die Aprilis Anno 
Regni Domini Willielmi & Dominæ Mariæ nunc Regis & Re- 
ginæ Angliz &c. ſexto vi & Armis &c. clauſum. ipſius Thomæ 
Peers voc. Cliftebank apud paroch. de Alveſton in Com. War. 


przd. freger. & intraver. & herbam jpſius Thomæ Peers in eo- Clauſun fre- 


dem clauſo adtunc creſcen. ad valentiam quadraginta folidorum “ . 
pedibus ſuis ambulando conculcaver. & conſumpſerunt necnon de 


eo quod ipſi poſtea ſcilicet eiſdem die & Anno ſupradictis vi & 


Armis &c. in ſeparal. piſcar. ipſius Thomæ Peers in Rivo de Fr in /parat 
Avon in paroch. de Alveſton præd. in Com. War, pred. piſcat. Fro.” * 


fuerunt & piſces de piſcaria ſua præd. videlt. decem mille Rubel- 
liones Anglice Roaches decem mille apuas Anglice Dates quin- 
que mille percas Anglice Perches decem mille Anguillas Anglice 


Eels quinque mille lucios Anglice Pikes & viginti mile gobiones 
4 Anglice 
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Imparlance. 


Duoad wenire 
wi & armis 
non culp, 


Et quead the 
Treſpaſs in 
the Cloſe. 


Anglice Gudgeons ad valentiam Centum librarum adtunc & ibj- 
dem invent. ceper. & aſportaver. & alia enormia ei adtunc & ibi- 
dem intulerunt contra pacem dictorum Domini Regis & Dominæ 


Reginæ nunc & ad damnum ipſius Tho. Peers ducent. librarum 


& inde producit ſectam &c. 

Et modo ad hunc diem ſcilicet diem Veneris prox. poſt Craft. 
ſanctæ Trinitatis iſto eodem Termino uſque quem diem præd 
Georgius Edmund. Johannes Weſterman Johannes Dickins Jo- 
hannes Hawkes & Richard Perkins habuer. licentiam ad billam 
præd. interloquend. & tum ad reſpondend. &c. coram Domino 
Rege & Domina Regina apud Weſtm. venit tam præd. Thomas 
per Attorn. ſuum pred. quam præd' Georgius Edmundus Johan- 
nes Weſterman Johannes Dickins Johannes Hawkes & Ric us per 
Carolum Ballet Attorn. ſuum & iidem Georgius Edm' Johannes 
Weſterman Johannes Dickins Johannes Hawkes & Richardus de- 
fend. vim & injur. quando &c. Et quoad venire vi & armis ſeu 
quicquid quod eſt contra pacem dictorum Domini Regis & Do- 
minz Reginæ nunc necnon totam tranſgreſ. pred. præter fraction. 
& intrationem clauſi præd. & herbam præd. pedibus ambulando 
conculcation. & conſumption. in narratione pred. ſuperius fieri 
ſuppoſit. dicunt quod ipfi non ſunt inde culpabiles & de hoc po- 
nunt ſe ſuper patriam & pred. Tho. inde filter &c. Et quoad 
fraction. & intration. clauſi pred. & herbæ præd. pedibus ambu- 
lando conculcation. & conſumptionem iidem Georgius (and all 
the Dekendants) dicunt quod prædict. Thomas Peers actionem 
ſuam prædict. inde verſus eos habere ſeu manutenere non debet 
quia dicunt quod diu ante præd. tempus quo ſupponitur tranſgreſſ. 
illam ficri ſcilicet primo die Decembris Anno tertio Regni Do- 
mini Edwardi nuper Regis Angliz ſexto &c. quidam Johannes 
Comes Warwick ſeiſit. fuit de & in manerio de Hampton præd. 
cum pertin. in prædict. Com. War. unde una acra terræ aqua coo- 


Seifin pleaded perta in parochia de Alveſton præd. in Com. præd. prox. & con- 


in the Earl of 


Warwick. 


— 


tigue adjacen. przd* clauſo in quo ſupponitur tranſgreſ. pred. fieri 
eſt & prædict. tempore quo &c. necnon a tempore cujus contrar. 
memoria hominum non exiſtit fuit parcel. in Dominico ſuo ut de 


© feodo prediQt'q + rot Rex Edwardus ſextus adtunc ſeit. fuit de 


& in clauſo prad. in quo &c. in Dominico ſuo ut de feodo in 
jure Coronæ ſuæ Angliæ quodque præd. comite de manerio pred. 
cum -pertin.. unde &c. fic ut præfertur ſeit. exiſten. idem Comes 


& omnes illi quorum ſtatum idem Comes tune habuit de & in 
manerio 


— — 
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mant rio præd. cum pertin. — &c. a tempore cujus contrar. It ſhould 
memoria hominum non exiſtit uſi fuer. & conſuever. habere ne- — 
ceſſarium eaſiament' ſequen pro caption. piſcium in aqua prædict. — 
exiſten. videlt. pro ſe & ſervis ſuis de tempore in tempus & 3 
omnia tempora ſeſionabilia piſcacon' i in aqua præd. ad libira ſua 

in clauſo præd' in quo &c. * intrare & retes & al' ingen' neceſſar. it — 
pro caption. piſcium in aqua illa exiſten. ibidem prope Ripas 33 67 
aquæ pred' aperire & in aquas pred. dimittere & in aqua illa & confucer. in- 
extra aquas illas trahere pro neceſſar. capiend. piſces in aqua prec. 
exiſten' prædictoque nuper Rege Edwardo ſexto de pred. clauſo 

in quo &c. fic ut præfertur ſeit. exiſten præfatoque Com' War' 

de præd. manerio cum pertin' unde &c. in forma præd. ſeit exi- 

ſten' idem Comes poſtea & ante præd' tempus quo &c. ſcilt' 24 

die Decembris Anno Regni dicti nuper Regis tertio apud Weſtm' 

in Com' Midd' per quandam Indenturam inter ipſum Comitem 


ex una parte & dictum nuper Regem ex altera parte factam (i 2 Comet Wert. 


lo ipſius comitis ſigillat. & in Curia Cancellariæ dictorum Do- *” — = 


mini Regis & Dominæ Reginæ nunc apud Weſtm. pred. in Com. c F. 6. 
Midd. præd. de recordo irrotulat. remanen' cujus dat. eſt eiſdem 2 
die & Anno conceſſit dicto nuper Regi inter alia manerium præd 

cum pertin. unde &c. hend. & tenend. manerium illud cum per- 

tin. unde &c. eidem nuper Regi hered* & ſucceſſoribus ſuis in 
perpetuum per quod idem nuper Rex in pred manerium cum per- 

tin. unde &c. intravit & fuit inde ſeiſit. in Dominico ſuo ut de 

feodo in jure Coronæ ſue Angliz præfatoque nuper Rege Ed- Who enred 


wardo ſexto fic inde de prædict. clauſo in quo &c. ſeit' exiſten' 1 


poſtea & ante tempus præd' quo &c. apud paroch. de Alveſton iv C. 
præd. ſic inde ſeit. obiit per cujus mortem pred. manerium cum R ir 
pertin. unde &c. & clauſum præd' in quo &c. deſcendebat Dominæ . 
Mariæ nuper Reginæ Angliæ ut ſorori & hæred. dicti nuper Re- 


gis Ed wardi ſexti per quod eadem nuper Regina Maria in pred. And the ame 


manerium cum pertin. unde & c. & clauſum pred. intravit & fuit 4cſcended to 
inde ſeiſit. in Dominico ſuo ut de feodo in jure Coron. ſux An- Dane 
gliz. Et fic inde ſeit exiſten cadem nuper Regina Maria dlu a we © 
ante przd. tempus quo &c. apud Alveſton prad. cepit in virum © 
Philippum tunc Regem Hiſpanicum per quod idem Philippus ut 
Rex Angliz in jure ipſius nuper Reginæ & eadem nuper Regina 
ſeit. fuer. de & in præd manerio cum pertin unde & & præd 
clauſo in quo &c. in Dominico ſuo ut de feodo in jure Coronæ 
ſuæ Angl. Et fic ſeit. exiſten: iidem nuper Rex Philippus & nuper 

Vo. IV. 4 Y Regina 
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Grant by Let- 
ters Patent. 


"he Grantee 
rred and 
was ſeiſed. 


Dying ſeiſed, 
and a De- 
ſcent. 


And another 
dying ſeiſed. 


Another dy- 
ing ſeiſed. 


Regina Maria poſtea & ante præd tempus quo &c. ſcilicet 12 12 
die Junii Annis Regnorum ſuorum Angliz tertio & quarto apud 
Weſtm. præd. in Com. Midd. per Literas ſuas Patentes ſub magno 
ſigillo ſuo Angliæ ſigillat. geren. dat. apud Weſtm. præd. eiſdem 
die & Anno quas pred. Georgius &c. hie in Curia proferunt con- 
ceſſer. cuidam Thomæ Lucy Armigero inter alia præd. manerium 
cum pertin. unde &c. ac omnia & ſingula vias commoditates emo- 
lumenta & hæreditamenta quæcunque in præd paroch. de Hamp- 
ton Epiſc. in dicto Com. War. ac alibi ubicunque in eodem Com. 
dicto manerio de Hampton Epiſc. unde &c. ſeu alicui parcel. inde 
quoquo modo ſpeQan' five pertin. aut ut membr. partes vel par- 
cel. cjuſdem manerii unde &c. habit. cognit. accept. uſitat. repu- 
tat. dimiſſ. ſeu occupat. exiſten. aut cum eodem vel aliqua parcel' 
inde uſitat. vel gaviſ. adeo plene libere & integre ac in tam am- 
plis modo & forma prout aliqua perſona quæcunque ante tune ma- 
nerium præd. cum pertin. unde &c. unquam habuit tenuit vel 
gaviſ. fuit ſeu habere tenere vel gaudere debuit hend. & tenend. 
eidem Thomæ Lucy Hæred. & aſſign' ſuis in perpetuum per quod 
idem Thomas Lucy in pred. manerium cum pertin. unde &c. 
poſtea & diu ante præd. tempus quo &c. intravit & fuit inde ſeit. 
in Dominico ſuo ut de feodo præfatoque Thoma Lucy de manerio 
præd. cum pertin. unde &c. ut præfertur ſeit. exiſten. idem Tho- 


mas poſtea & diu ante præd. tempus quo &c. apud paroch. de 


Alveſton præd. ſic inde ſeit. obiit per cujus mortem manerium 
przd' cum pertin' unde &c. deſcendebat cuidam Thomæ Lucy 
militi ut filio & haredi pred. Thomæ Lucy patris per quod idem 
Thomas Lucy filius poſtea & ante pred. tempus quo &c. in pred. 
manerium cum pertin, unde &c. intravit & fuit inde ſeit. in Domi- 
nico ſuo ut de feodo eodemque Thoma Lucy filio fic de manerio 
præd' cum pertin. unde &c. ſeit. exiſten idem Thomas Lucy po- 


ſtea & diu antea præd' tempus quo &c. apud paroch. de Alveſton 


præd' fic inde ſeit' obiit per cujus mortem manerium præd. cum 
pertinꝰ unde &c. deſcendebat cuidam Thomæ Lucy militi ut filio 
& hæredi præd' Thomæ Lucy militis patris ipſius per quod idem 


Thomas Lucy filius poſtea & ante præd' tempus quo &c. in mane- 
rium przd' cum pertin. intravit & fuit inde ſeit in Dominico ſuo 
ut de ſeodo eodemque Thoma Lucy filio fic de manerio prædict. 
cum pertin, unde &c. ſeit; exiſten. idem Thomas Lucy filius po- 
ſtea & diu ante præd' tempus quo &c. apud paroch. de Alveſton 
prædict. fic inde ſeit. obiit per cujus mortem manerium præd cum 
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pertin. unde & c. deſcendebat cuidam Roberto Lucy ut filio & 
hæredi ejuſdem Thomæ Lucy per quod idem Robertus Lucy 
poſtea & diu ante præd. tempus quo &c. in præd. manerium cum 
pertin'. unde &c. intravit & fuit inde ſeit. in Dominico ſuo ut de 
feodo eodemque Roberto fic de manerio præd' cum pertin' unde 
&c. ſeit. exiſten. idem Robertus Lucy poſtea & diu ante præd' 
tempus quo &c. apud Alveſton præd' fic inde ſeit, obiit fine hæ- Died n- 
rede maſculo de corpore ſuo per cujus mortem manerium præd 
cum pertin' unde &c. deſcendebat cuidam Bridget Lucy ut filiæ 
unicæ & hæred. prædict. Roberti Lucy per quod eadem Bridget 
poſtea & diu ante præd. tempus quo &c. in manerium præd. cum —— — 
pertin. unde &c. intravit & fuit inde ſeit. in Dominico ſuo ut de ; 
feodo prædictaque Bridgetta fic de manerio prxdi&' cum pertin' 
unde &c. ſeiſit. exiſten. eadem Bridgetta poſtea & diu ante pred. 
tempus quo &c. inde feoffa vit quendam Richardum Lucy Armi- Whoenfeofted 
gerum patruum ipſius Brigettæ habend. & tenend. eidem Richardo © *: 
& hæredibus & aſſign' ſuis in perpetuum per quod idem Richar- 
dus fuit ſeifit' de manerio præd. cum pertin. unde &c. in Dominico 
ſuo ut de ſeodo prefatoque Richardo Lucy fic inde ſeiſit. exiſten. 
idem Richardus poſtea & diu ante pred. tempus quo &c. apud 
paroch. de Alveſton præd' fic inde ſeit. obiit per cujus mortem 
manerium præd' cum pertin. unde &c. deſcendebat cuidam Tho- 
mæ Lucy Armigero ut fil io & hæredi ejuſdem Richardi Lucy pm pon ſeiſed, 
quod idem Thomas Lucy poſtea & diu ante præd' tempus quo an. 
& c. in manerium præd. cum pertin. unde &c. intravit & fuit inde 
ſeilit. in Dominico ſuo ut de feodo prædictoque Thoma Lucy 
lic inde ſeiſit. exiſten idem Tho. Lucy Poſtea & diu ante præd 
tempus quo &c. ſcilicet decimo die Novembris Anno Regni 
Domini Caroli nuper Regis Angliæ ſecundi triceſimo ſexto apud 
paroch. de Alveſton prædict. debita legis forma condidit teſta- And made his 
mentum & ultimam voluntatem ſuam in ſeriptis & per eandem _ II 
deviſavit manerium przd' cum pertin' unde & e. quibuſdam miſſes in Fee. 
Johanni Mordant Baronetto ' Roberto Wheatley Armigero & | 
Edwardo Willee Gen' hæred. & aſſign. ſuis in perpetuum poſtea- 
que & diu ante præd. tempus quo &c. idem Thomas Lucy 
apud Alveſton præd. fic ut præfertur ſeiſit. obiit poſt cujus 
mortem & diu ante præd' tempus quo &c. præd. Johannes Mor- 
dant Robertus Wheatly & Edwardus Willee virtute deviſatio- Deviſees en- 
nis przd' in manerium przd', cum pertin. intraverunt &-fuerunt Dr 
inde ſeiſit. in Dominico ſuo ut de feodo prædictoque: Johanne 
Mordant 


n.. 


9 
n * „ * 
Abe r bs. 


360 Mich. 6 W. & M. in B. R. 1694. 


Mordant Roberto Wheatley & Edwardo Willee fic inde ſeiſit 
exiſten. iidem Johannes Mordant Robertus Wheatley & Edwar- 
dus Willee poſtea & diu ante pred* tempus quo &c. ſcilicet primo 
die Julii Anno Regni Domini Jacobi nuper Regis Angliz ſecundi 
primo inde feoffaver. quendam Davenport Lucy Armigerum ha- 
22 enſeoled bend & tenend eidem Davenport Lucy hæred. & aſſign. ſuis in 
Wy perpetuum per quod idem Davenport fuit ſeifit' de manerio præd 
cum pertin unde &c. in Dominico ſuo ut de feodo præfatoque 
Davenport fic inde ſeilit. exiſten' idem Davenport poſtea & diu 
| ante prædict. tempus quo &c. apud paroch. de Alveſton præd. 
| Who died fic inde ſeiſit. obiit fine aliquo exitu de corpore ſuo exeun. per cu- 
—_ jus mortem manerium præd cum pertin. unde &c. deſcendebat 
pred. Georgio Lucy ut fratri & hæredi præd. Davenport per quod 
A Deſcent to iidem Georgius poſtea & ante præd' tempus quo &c. in manerium 
| kis Hein. prædict cum pertin. unde &c. intravit & fuit & adhuc eſt inde 
f | ſcifit. in Dominico ſuo ut de feodo per quod idem Georgius in jure 
| ſuo proprio & pred. Edmundus Johannes Weſterman Johannes 
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1 Dickins Johannes Hawkes & Richardus ut ſervien. ipſius Georgi 
= | & per ejus præcept. prad' tempore quo &c. exiſten tempore ſeſi- 
1 onabil. piſcationis in aqua præd' in clauſum præd. in quo &c. 


| | And the De- prope ripas aquæ pred. intraverunt & ibidem retes præd. Georgii 
i —— 
his 


tred as bis pro neteſſatia captione piſcium in aqua illa exiſten' aperuerunt & 


Servants. in aquas pred. demiſerunt & in aqua illa & extra aquas il las trax- 
erunt & perinde herbam præd. in eodem clauſo adtunc creſcen' 
aftify the pedibus ſuis ambulando conculcaverunt & conſumpſerunt tam par- 
reſp. vum quam potuerunt dampnum ibidem facien' prout eis bene 
Ne ef eadem licuit quæ ſunt eadem fractio & intratio clauſi prædict. in quo &c. 
| fratio & in- 8 herbæ ibidem pedibus ambulando conculcatio & conſumptio unde 
1 prædict Thomas Peers ſuperius inde verſus eos queritur Et hoc 
|| | parat. ſunt verificare unde pet” judicium fi pred. Thomas actionem 
=. ſuam pred. inde verſus eos habere ſeu manutenere debeat &c. 
| Et præd. Thomas quoad placitum ipſorum Georgii Edmundi 
| The Plaintif Johannis Weſterman Johannis Dickins Johannis Hawkes & Ri- 
1 demn . chardi quoad fractionem & intration. clauſi prædict. & herbæ præd. 
4 pedibus ſuis ambulando conculcation & conſumptionem modo & 
1 forma pred. ſuperius placitat. dicit quod ipſe per aliqua per 
A predict, Georgium Edmundum Johannem Weſterman Jo- 
1 hannem Dickins Johannem Hawkes & Richardum placitan- 
do allegat. ab actione ſua prædict. inde verſus eos habend. 
I præ- 


— 
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orecludi non debet quia proteſtando quod pred. Georgius Lucy 


non fuit ſeiſit. de præd. una acra terræ aqua cooperta in paroch. 
de Alveſton præd' in Com. pred. in Dominico ſuo ut de feodo 


proteſtandoque etiam quod eaſiament. præd. in placito præd. ſupe- 
rius mentionat. non eſt neceſſar. eaſiament. pro captione piſcium 
in aqua præd. pro placito tamen idem Thomas dic. quod placitum 


prædictum per prædict. Georgium Edmundum Johannem Weſter- 
man Johannem Dickens Johannem Hawkes & Ricard. modo & 
forma præd. ſuperius placitando allegat. materiaque in eodem 
content. minus ſufficien. in lege exiſtunt ad ipſum Tho' ab actione 
ſua præd' verſus præfat. Georgium Edmundum Johannem Weſter- 
man Johannem Dickens Johannem Hawkes & Ricardum habend. 
præcludend. quodque ipſe ad placitum ill. modo & forma præd. 
placitat. neceſſe non habet nec per legem terræ tenetur aliquo 
modo reſpondere Et hoc parat. eſt verificare unde pro defectu 
ſufficien. reſponſ. in hac parte idem Thomas pet. Judicium & 
dampna ſua occaſione tranſgr. ill. ſibi adjudicari &c. 


Et præd. Georgius Edmundus Johannes Weſterman Johannes 2 And the De- 


Dickins & Ricardus dicunt quod pl'itum præd. quoad fraction. & ; 
intration. clauſi præd. & herbæ præd. pedibus ambulando concul- 
cation. & contumption. per ipſos Georgium Edmundum Johan- 
nem Weſterman Johannem Dickins Johannem Hawkes & Ri- 
chardum modo & forma pred. ſuperius pl itando allegat. materia- 
que in eodem content. bon. & ſufficien. in lege exiſtunt ad pred. 
Thomam ab actione ſua pred. inde vers ipſos Georg' Edmundum 
Johannem Weſterman Johannem Dickins Johannem Hawkes & 
Ric um hend. præeludend. quod quidem pl'ĩtum materiamque in 
eodem content. idem Georgius Edmundus Johannes Weſterman 
Johannes Dickens Johannes Hawkes & Ric'us parat. ſunt verifi- 
care & probare prout Curia &c. Et quia præd. Thomas ad pl'i- 
tum ill. non reſpond. nec ill. hucuſque aliqualiter dedicit iidem 
Georgius Edmundus Johannes Weſterman Johannes Dickens Jo- 
hannes Hawkes & Ric'us ut prius petunt judicium & quod idem 
Thomas ab actione ſua præd. verſus ipſos Georgium Edmundum 
Johannem Wefterman Johannem Dickens Johannem Hawkes & 


fendants join 
in Demurrer. 


Ric um hend' præcludatur Sed quia Curia Domini Regis & Do- Continuacce. 


minæ Regin nunc hie de judicio ſuo de & in præmiſſis unde 


partes præd. ſuperius in eadem Curia ſe poſuerunt reddend. non- 
dum adviſatur dies inde dat. eſt partibus prædict. coram Domino 
Rege & Domina Regina apud Weſtm. 9 diem prox. poſt 
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de judicio ſuo de & ſuper præmiſſis illis audiend. eo quod 
Curia Domini Regis & Dominæ Reginæ nunc hic inde non. 
3 dum &c. & quaod tam ad triaco. exit. præd. inter partes præd. 
varded tam ad ſuperius junct. per patriam triand. quam ad inquirend. quæ dampna 
friand. iu idem Thomas ſuſtinuit occaſione tranſgreſſionis pred. unde partes 
guam ad inpui f 
rerd. de damp- præd. ſuperius in Judicio Curiæ ſe poſuer. ſi contingat judicium pro 
Py eodem Thoma verſus præfat. Gcorgium Edmundum Joh'm Weſter- 
man Joh'em Hawkes & Ricum. inde reddi ven. inde jurat. coram 
Domino Rege & Domina Regina apud Weſtm. die prox. poſt Et 
qui nec &c. ad recog. &c. quia tam &c. idem dies dat. eſt partibus 
pred. ibidem &c. | | | 


Peers verſus Lucy & al. 


Reſpaſs fo2 the Bzeaking and Entring the Cloſe of the 
Plaintiff, and treading down of his G2aſs, and Fiſhing 

in his ſeveral Fiſhery. | | 
The Defendants, as to the Fozce and Arms, plead Not 
guilty; and as to the Bzeaking and Entering of the Cloſe, 
and Treading the G2aſs, they ſay, that John Earl of Warwick 
Anno 3 Ed. 6. was ſeiſed in Fee of the Yano? of Hampton, 
whereof one Acre covered with Mater was Parcel, and like- 
wiſe contiguous to the ſald Cloſe, that the ſaid Earl and all 
thoſe whoſe Eſtate he had in the ſame Bano2 Time out of 
Mind, were accuſtomed to have a neceſſary Eaſement fo2 them- 
ſelves and Servants to catch Fiſh in the ſaid Water at ſeveral 
Times, and fo2 that Purpoſe to enter into the ſaid Cloſe and 

ſpꝛead Nets, &c. 80 
That afterwards the ſald Earl granted this Manoꝛ to King 
Edward the Sixth in Fee, after whoſe Death both the ſald Ma⸗ 
noꝛ and Cloſe deſcended to Queen Mary as his Siſter and Hetr, 
who married Philip King of Spain, and ſo they became ſeiſed 
thereof, &c. who by Letters Patents granted the ſald Panoz 
to Thomas Lucy in Fee, with all Ways, Emoluments, Commo- 
dities and Hereditaments thereunto belonging, &c. in as full 
and ample Manner as any Perſon befoze had enjoyed 
"the ſame, and ſo derives a Title to himſelf from the (ald 
Thomas Lucy, and juſtifies in his own Right, * 
ü er 
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other Defendants as his Servants, and by his Command foꝛ 
entering into the ſaid Cloſe, and ſpzeading of his Nets, and 
caſting them into the Mater fo2 the neceſſary catching -of 
Fiſh, &e. | 

The Plaintiſt by P2oteffation replies, that the Defendant 

was not ſeiſed in Fee of that one Acre covered with Water, 

and that the Eaſement which he had pleaded was not a neceſſary 
Eaſement fo; catching of Fiſh, and then demurred generally to 

the Plea, and the Defendants joined in Demurrer. 

Thoſe who argued fo2 the Plaintiff inſiſted, that this Plea 
was not good, either as to the Matter o2 Fozm of Pleading. 

Firſt, As to the Patter; fo2 pꝛobably this Pꝛeſcription 
might have been good, if the Defendant had derived to himſelf 
a Title from the Earl of Warwick; but he being ſeiſed of the 
Hanoz, and the King of the Cloſe, and having granted the 
Mano? to the Ring, the Eaſement by this Means was ertin- 
guiſhed, becauſe it is inconſiſtent fo2 one Perſon to have both 
a general and particular Pꝛoperty in the ſame Thing at the 
ſame Time. f 

Many Cafes were cited to p2ove that this Eaſement was de⸗ 
ſtroyed by Unity of Poſſeſſion. | 

As in Trefpaſs, where the Defendant juſtified foz a Way 
belonging to his Houſe in D. to go to a Wood in C. 

The Plaintiff replied, that one N. in the Time of King 
Richard the Firſt, &c. was ſeiſed both of the Land thzough 
which the Defendant claimed the Way, and likewfſe of the 
Mood; and tho' in 3 H. 6. 31. it was a Queſtion, whether Tic. Chimia. 
this May was ertinguiſhed by Unity of Poſſeſſion ; yet Brook pl. 13. 
in abzidging the Caſe, ſeems to be clear of Opinion that it 
was extinguiſhed. Br. Abr. tit. 

So Unity of Poſſeſſion of a Hill and Water-courſe to which Nufance 
a Way is appendant, and of that Land over which the Way 1 Abe. 
is, will extinguiſh the Way it ſelf. 925. 

So in the Caſe of Surry and Piggot, it was agreed that all; Bug. 340. 
pzivate Ways are extinguiſhed by Unity of Poſſeſſion; but when * = as 
the Thing is of Neceflity and effential to the Gzant, in ſuch Lach 15z. 
Caſe,-if there is once an Unity of Poſſefſion, it ſhall revive Beal. 184. 
again; as. if there is a (Water-courſe to a Houſe thꝛough the 25435. 11. 
G2onnd of another Perſon, that is of Neceſſity, and ſhall not Hob 131.8 P. 
be extinguiſhed by Unity of Poſſeſſion. 

- This is an'Eafement in the Nature of a Way, and if a Way ,, Ran. 
can be extinguiched, why not this? Elpecially when it is not 406, 14c0. 
pteaded, chat it was neceſſary fo2 catching of Fiſh; it is only | 
ſafd it was a neceſſary Eaſement, &e. Which is a very inſignifi- 
cant Erp2eſſion, it is neither a Gzammar TUo2d, oz a „ of 
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Art and Skill; it ſhould have been, that they conſueverunt ha- 
bere quandam viam 0? quoddam privilegium five libertatem intrare, 
&c. And tho' it is an inſenſible Mozd, it cannot be rejecked as 
Surpluſage upon the Statute of Oemurrers, becauſe it is the 
Giſt of the Action; but if that Sentence ſhould be rejeted, then 
it is uli fuerunt & conſueverunt clauſum intrare, which may be 
with Leave. 44 
Neither is it revived by the G2ant of all Ways, Emoluments 
and Hereditaments, &c. to Thomas Lucy, Anceſto of the Defen:- 
vant, fo2 the only Wo2d which may give any Colour to ſuch 
an Opinion, is the Moꝛd Hereditaments, but that muſt be in- 
tended only of ſuch as were in Being at the Time af the Gzant 
made. 
Yelv. 189. To p2ove that it was revived by ſuch general Toꝛds the 
:£:0%7-173- Caſe of Marſhal and Hunter was cited as an Authozity full to 
Crs. = , the Purpoſe, which was thus, viz. A Copyholder ko; Life ha- 
contra. ving Common, &c. purchaſed the Fee of his Copyhold, which 
was granted to him by the Lozd cum pertinentiis, and it was 
reſolved, that by the Anity of Poſſeſſion his Common was 
deſtroyed, and that it was not revived by theſe general Mozds 
cum pertinentiis. | . 
(2.) The ſecond Point was not much inſiſted on, which was, 
that the Plea was inſufficient, as to the Manner of Pleading; 
fo2 it is ſaid that the Earl of Warwick 3 Ed. 6. was ſeiſed in 
Fee of the Bano2 of Hampton, &c. and of one Acre of Szound 
Parcel thereof covered with Mater, and then p2eſcribes that 
he and all thoſe, &c. uſed to have a neceſſary Eaſement, but 
doth not ſay tanquam ad manerium præd. ſpectan. and therefo2e 
have not claimed it as an Eaſement belonging to the Panoz. 


Econtra. Thoſe who argued on the other Side agreed the 

— — Caſes befoze cited to be Law, viz. where any Matters of In⸗ 
526. 25, tereſt oz Charge is claimed upon Mens Eſtates, as Rents, 
2 Wms.(604.) Commons, &c. ſuch are always ertinguiſhed by Unity of Pol⸗ 

Gn, 9 ro, (eflion, and never revived. 

But theſe Caſes do not come up to the Matter now in Que- 
ſtion, becauſe there is a great Difference between Matter of 

Charge and Eaſement in all Caſes, excepting only that of a 

Way which is of Neceſlity ; and this is the very Difference 

made in all our Books. 
Such were all the Caſes befoze mentioned in the Behalf 
ol the Plaintiff, and ſuch was the Reſolution in Surry and 
Piggot's Caſe where all the Authozities are quoted, viz. it 
was an Adlon on the Caſe fo2 ſfopping of a Uater-courſe 
which uſed to run from one Place to another, and _ 

| e 
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filled the Pond of the Plaintiff with Water fo2 the neceſſary 
watring of his Cattle; there the Water was held to be a nc- 
cellary Eaſement ; and tho' there was an Unity of Poſſeſſion, 
yet fo2 that Reaſon Judgment was given, that the Mater⸗ 
courſe was not extin. | | 

The Defendants in like Banner by pleading have ſhewed 
this to be a neceſlary Eaſement, and the Plaintiff hath confeſſed 
as much by his Demurrer; fo2 they have no Way of catching 
Fiſh, but as ſet fo2th in this Plea. | 

(2.) But if this Eaſement was once extinguiſhed by Unity of 
Poſſeſlion, yet the Szant of the King and Queen de novo to 
Thomas Lucy revives it; fo2 it is granted to him tam amplis 
modo & forma prout aliqua perſona quæcunq; antetunc manerium 
&c. habuit, which are relative Tlozds, and give new Life to 
this Eaſement. | 

As in Treſpaſs, the Defendant pleaded that B. was ſeiſed 
of the Place where, &c. in Fee, and that F. was ſeiſed of a 
Þouſe, and ſo pꝛeſcribed to have Common appurtenant in the 
Place where, &c. and that F. made a Feoffment of his Þouſe 
to B. who made a Lsaſe thereof to the Defendant with all 
Commons thereto appertaining, 92 occupied or uſed with the 
ſaid Þouſe; it was adjudged, that by the Unity of Poſſeſſion 
the Common was extinguiſhed, yet by both thoſe Moꝛds a good 
Grant was made of a new Common. 


Cro. Eliz. 570. 


So where a Copyhold Meſſuage eſcheated to the Lo2d where 9 Rep. 26. a. 
the Copyholder had Common by Pyeſcription in ſixty Acres of 2 c. 53. 
the Demeſnes, and the Lo2d granted all Commons to the ſaid co. x1. 794. 
Meſſuage belonging oz let with the ſame. Jt was adjudged, 2 4nd. 161. 
that by theſe Wozds the Gzantee had a Common in the ſaid 31 


ſixty Acres, tho' it was once deſtroyed by Unity of Poſſeſſion. 

As to the Objetion, that the Moꝛzds neceſſary Eaſement, are 
inſignificant, and neither Wo2ds of Art oz Skill, that may re⸗ 
ceive this Anſwer, viz. The Mozd Eaſement is known in the 
Law; it is defined in the Terms thereof, it is a Genus to ſe- 
veral Species of Liberties which one Man may have in the Soil 
of another, without claiming any Intereſt in the Land itſelf, 


it is uſed in * Gateward's Caſe, where it was held to be a good * 6 Rep. 52. 


Cuſtom fo2 an Jnhabitant of a certain Pariſh to have a Way 
over another Man's G2ound, either to Church oz to the Parket, 
becauſe it is an Eaſement and no P2ofit : Tis uſed alſo by my 


25 Ed. 4. 29. 
Cro.Car. 419. 


Lo2d * Hobart, who makes a Difference between Jntereſts and Hob. 31. 
Pꝛoſits, &c. ſuch as Rents and Commons, &c. and Eaſements, L. Rym. 


ſuch as Lights, Air, &c. the laß of which, the tber may be de- 75 
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ſtroyed 02 extinguiſhed foꝛ a Time by Unity of Poſſeſſion (fo? 
a Yan may do what he pleaſeth with his own) yet if no Alte- 
ration is made thereof when it is in one Hand, upon the Di⸗ 
—— it again the Intereſt and Right to ſuch Ealement doth 
revive, . 
7 * 2. My Lozd Dyer uſeth this Wozd, where he tells us, that 
hob, _ Leſſee fo2 Life oz Pears, 02 Tenant at Will, oz an Inhabi⸗ 
494, 1015, tant of a Pariſh who is Tenant at Mill, cannot pꝛeſcribe to 
1134 1135. a Common in their own Names, becauſe of the Beanneſs of 
W. z. 35. their Eſtates and Capacity, but they may pꝛeſcribe to be exemp⸗ 
— temp. ted from Toll, 02 to have a Way to Church over another Man s 
Caf. Lap. Sound, becauſe ſuch are only Eaſements. 
Mac. 138, *Tis a To alſo uſed in pleading in almoſt all the Books 
229, 39% gf Entries, as in Co. Entr. 19. Robinſon's Entries 18, Winch 
S0. 500. 46. Vidian 6. 28. Hern 74. and it is mentioned alſo in 2 Brown- 


Stra. 909. | 
low, Caſe 24 ; 


Curia. The Mod Eaſement is known in Law, but here the 
Thing it ſelf is ſet fo2th, viz. to catch Fiſh, &c. and certainly 
no Inſtance can be given of a Pꝛeſcription fo2 ſuch a Liberty 
by ſuch a Wo2d o2 Name ; therekoze the Defendants were di- 
— to ſet the Pꝛeſcription right, and try the Merit of the 

auſe. 8 


Rex & Regina verſus Armſtrong. 


* 75 — being made to reverſe / an Outlawzy in Treaſon, 

* there being a Writ of Erro2 bought, and the Etro? 

aſtigqned, viz. that it doth not appear where the Puſtings were 

held, fo2 it fs at a Court of Yuſtings, &c. omitting pro Civi- 

| tate London. Ip 5 ä 

Id. Rym. The Court inclining to reverſe it fo2 this Erro2, one of 

Gump w. the Judges objecten, that there ought to be a Scire fac. to the 

3. 544, 545, Lozds mediate and immediate befoze the Outlawzy ſhould be 
626, 668, reverſed. | 


Lend. To which it was anſwered, that it was not neceſſary in 


Mac. 188, Treaſon, becauſe the Fozkeitures do not belong to them, but 


— + to the King; whereupon the Outlawꝛy was reverſed. 


3 Anonymus. 
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Caſ. temp. 
W. 3. 236, 
Anonymus. Mp 
I Mod Gat 
A was made fo2 a Prohibition to the Eccleſiaſtical . 15 
Court of London, fo2 calling a Woman Uihoze, upon 1 Ven. 352. 
a Suggeſtion that the Wo2ds were aftonable there by Cuſtom 1 


of the Place. 103, 212, 
But the Court would not grant a Pꝛohibition without Oath 711, 1101, 


made, that if any ſuch CWozds were ſpoken, it was in London Cf ng. J. 
and not elſewhere. 48, 112,117, 


140, 208. 
Caf. temp. Mac. 439, 440, 385, 71. Stra. 187, 471, 545, 555, 823, 1100. Fareſl. 29. 


Ruſh werſus Tory. 


Na Judgment upon a Mutuatus, the Bill appeared to be Caf. temp. 


filed on a certain Dap, viz. Memorand. quod die Veneris, &c. — oo | 
which Day happened to be befoze the Debt became due. 8 
This was aſligned fo2 Erro upon a-Urit of Erroz bzought £4: ym. 
to reverſe this Judgment; and now the Court was moved in — — 
Behalk of the Plaintiff to make the Memorand. of another Dap, 977 : 


ſo that it might agree with the Judgment; but it was denied. 3 


5 Mod. 286, 
Jones werſus Comitem Bath. 
1 Mod. Caf. 
Trial at Bar was appointed in this Caſe on Wedneſday — 2 wn 


the 12th of November; and the Day befoze the Trial the 3, 34, 
Plaintiff moved to put it off, becauſe he wanted a Witneſs 227,243,306. 
to pꝛove a Deed. _ — 

The Court denied the Motion; thereupon the next Day the 14. raya. 
Attomey refuſed to bzing in the Writ, it being only a Con- 598: 
trivance of him to pꝛevent a Nonſuit, * Was 295: 

But the Court o2dered the Roll to be bzought in, that they 279, 10. 
might take Notice there was ſuch a Writ ; and the Counſel of * Barnes zo, 
the Defendant infozmed them that my Lozd Chfef Juſtice Hale 36, 3, 7, 
had committed an Attozney fo2 the like Pꝛactice, which was 302, «27. 
likewiſe done now. ED TY —— 


201, 290. 
Stra. 76, 114, 402, 414, 547, 621, 633, 693. 


Rex 


3 22 — 
Fat N 9 > 7 93 K 0 


— 28 
OS * r 


— — — —-— . tu 4 2 hs E I 


2: nr r 5 8 


368 


Ld. Raym. 
1334, 1345» 


1348. 
Caſ. temp. 


$57» 797- 
1082, 1192. 


1 Mod. 82. 
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Rex & Regina werſus St. ohms College in Oxon. 


Pon an Alias Mandamus to admit Mz. King to the Place 

of a Scholar in the College, being nominated thereuntg 

by the Mapoz, &c. of Briſtol, to whom the Right of Momina- 

tion pro hac vice pleno jure did appertain, upon the Reſignation 
of one Baskervile. 

The Subſtance of the Return was, viz. That the College 
was founded by Sir Thomas White; that the Biſhop of Winton 
fo? the Time being, was the local Giſitoz thereof; that Baſ- 
kervile refigned, and after the Nomination of M2. King by 
the Papoꝛ, &c. of Briſtol, the Pꝛecedent of the ſaid College 
and ten Senioz Fellows thereof aſſembled to conſider of his 
Qualifications, and fo2 that it was their L pinion upon Þ2oof 
of ſeveral Facts inconſiſtent with good Manners, and committed 
by Pz. King, he was by them refuſed as incapable of the Scho- 
larſhip, and therekoze they admitted another. 

It was argued in his Behalf, that there was nothing in 
this Return to hinder this Court from granting farther Pꝛo⸗ 
ceſs to compel the College to admit Pz. King, becauſe the 
Reaſon of their Refuſal was not poſitive but general; and 
therefo2e it is impoſſible to try the Falſhood of it in a collateral 
Action becauſe there is no Fact returned. 

In ſome Caſes a general Return hath been held ſufficient, 
but then it was fo2tified by ſomething of Credit, as the Re⸗ 
turn in Daniel Apleford's Caſe, viz. that he was convicted of 


enormous Crimes, and nothing in particular ſet fozth; but be- 


2 Roll. Abr, 
113, 218. 


cauſe the Uiſito2 Had given Sentence, therefoze a Mandamus 
was denied, which would not have been if the Mandamus had 
been pꝛayed bekoze Sentence. 

So if the High Commiſſion⸗Court by Uirtue of their Letters 
Patents had depzived a Miniſter fo2 divers Contempts to his 
Dwinary, not ſhewing any in particular; this hath been held 
good, becauſe befoze the Statute of 1 Eliz. c. 1. which firſt 
gave them Authozity, the King might grant Commiſſions to 
Perſons to pꝛocced acco2ding to the Eccleſiaſtical Law, and 
they having pꝛoceeded againſt a Spiritual Perſon, and by an 
Eccleſiaſtical Cenſure, tho' not accozding to the Statute, the 
Court will give Credit to their Sentence without ſhewing a 
particular Caule. 


The 


—_ F 
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The RKeto2n is, that having refuſed Mz. King they did chooſe 
another, and befozc the firſt Tirit of Mandamus came to them, 
they did admit the Perſori ſo choſen ; but (f Pz. King was 
refuſed without Cauſe, then they had no Power either to chooſe 
02 admit another. | 

That that Part of the Retozn which concerns the local Ut- 
ſito? is very fſmmaterial, viz. That if Pz. King hath any Wrong 
done him he may appeal to the Uiſito2, and therefoze this Court 
ſhould not interpoſe, until his Sentence fs given. 

Foz though p2obably the Right may be within the JerrfC- 
dition of the Uiſitoz, yet this Court may compel an Admit⸗ 
tance to entitle the Perſon to a Right, fo? till then he hath 
nw. and therefoze it cannot be reaſonable to ſend him to the 

itoz. | 

But he hath no Jurigdition in this Cafe fo2 tus Reaſons. 


(1.) Becauſe he is only a pzibate Judge appointed by the 
Founder, oz the Law, to determine Offences againſt the Laws 
of the College oz Place where he is Ciſitoz, ſo that his Power 
extends only over Collegiate Perſons and Things; but Pz. 
King is not of the College befoze Admittance. 

(2.) his Power is alſa to determine Rights upon the Sta- 
tutes of the College, but not upon Gzants, which muſt be tried 
at the Common Law; and the Queſtion here ariſes upon the 
G2ant of the Founder to the City of Briſtol. 


Ik there is any Cauſe oz Truth in this Retozn, the College 
may turn him out after he is admitted, fo2 the very ſame Kea- 
ſons they now refuſe to admit him; but if he is not to be ad: 
_ — all, then the Right of the Citp of Briſtol is wholly 

ekeated. 

CTis as reaſonable that this Court ſhould grant a Mandamus 
to the College to admit Perſons, as to grant ſuch Uirits 
to Cozpozations, o2 to a particular Company to make a Man 
free thereof, oꝛ to the Oꝛdinary to compel him to grant Admi- 
niſtration to the next of Ain; foz where the Caſes are alike, 
the Remedies ſhould alſo concur. Adjornatur. 


Vot. IV. 5 B Rex 


—— 
—— 
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Rex & Regina verſus Lawrence. 


; [ JS was a Writ of Erro; to reverſe an Attainder, 8c. 

The Etro? aſſigned was, viz. The Enquiry is on the 

14. Raym. Behalf of the Ring fo2 the Caunty, &c. and they are ſevered 

215-54% fn the Judgment, which was, pro Domino Rege & pro corpore 

* zog. Com. It ſhould have been, pro Domino Rege pro corpore Comi- 

x Was. 612. tatus, aud the Particle Et ſhould have been omitted; fo2 which 
Cauſe it was reverſed. 


2 


„ 
Termino Sancti Hill 
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Cradock ver ſus Radford. 


1 
© 06 


OTA; a Judgment of 20 Pears ſtanding came this 

Term to be revived by Scire fac. againſt the Heir and 

| Certenants, it was quod pred. Thomas recuperet, in- 

ſtead of pred. Arthurus; it was pxayed that the Koll 

might be bzought into Court and amended, becauſe it was only 
the Fault of the Clerk. 12 

The like Amendment was in the Common Pleas, Mich. Cro. El. 299, 
33 Eliz. where the Judgment was quod idem Johannes ſit in — 
miſrericordia inſtead of Thomas. | Roll. Abr. 

So where the Judgment was, quod præd. Georgius capiatur, 201 
it ſhould have been Elias; fo: where the Parties are named 8 13“ 
right in the Kecozd, and the Name of one of them miſplaced 156, 1182. 
02 miſtaken fo2 the other, it is reaſonable, that the Reco2d 
ſhould be amended to entitle the Plaintiff to an honeſt Debt. 

It hath been ruled to be amended: in a much flronger z ce. $32: 
Taſc, viz. the Miſpziſion of the Clerk hath been in the Roll. Abr. 
very Peint of the Judgment, as in Ejetment the Plaintiff 201. 162. 
had a Gervit fo2 a Neſſuage, 10 Acres of Peadow, and 13 % 
of Poſture; now there was no Land in the Cerdift,- and leſs 
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H. 6. e. 12. Meadow and Paſture than in the Judgment, pet it wag 
amended upon the Statute, foz the Qerdi# is to guide the 
Judgment, and ſo it ought to have been entered accozdingly, 

But on the other Side this was oppoſed; fo2 that it was 
not amendable, being an Erroz in Judgment, which muſt be 
imputed the A of the Court, and not of the Clerk; as where 
a Capiatur is entered inſtead of Miſericordia, 02 Conceſſum eſt 

Cro. El. 60g. Per curiam, inſtead of Conſideratum eſt ; fo2 theſe are etroneous 

Id. Raym. in Point of Law, and the very ſame Caſe with this was held 

95, 116, 134. not to be amendable in Eaſter Term 40 Elizabethæ. | 

— 3 So where the Judgment was, quod querens recuperet 100, 

683,897. per juratores aſſeſſ. and 51. pro. miſ. per jurat. hic de incremento 

| adjudicat. when it ſhould have been per Curiam ; it was not 
amended, becauſe it was the Fault of the Court in the Judg⸗ 
ment it ſelf. 

But upon the Reaſon of the Authozities cited fo2 the Amend. 
ment, the Court ruled this ſhould be amended, which was done 


accoꝛdingly. 


Curry verſus Stephenſon. 
Hill. 1693, Rot. 37. 


* Emorandum quod die Martis prox. poſt Octab. Sancti Hillari 

iſto eodem Termino coram Domino Rege & Dna. Regina 

apud Weſtm. veniunt Willielmus Curry & Anna uxor ejus Admi- 

niſtratrix omnium & ſingulor. bonorum & catallorum jur. & credi- 

torum que fuer. Chriſtoferi Jackſon defunct. tempore mortis ſuæ 

qui obiit inteſtat. per Willielmum Blackaller Attorn. ſuum & protu- 

lerunt hic in Curia dictorum Dni. Regis & Dominæ Reginæ tunc 

ibidem quandam billam ſuam verſus Johannem Stephenſon in Cu- 

ſtod. Mar. &c. de placito tranſgr. ſuper caſum & ſunt pleg. de prof, 

ſcilicet Johannes Doe & Richardus Roe quæ quidem Billa ſe- 

quitur in hæc verba ſſ. Ebor. ſſ. Willielmus Curry & Anna 

Tadebitatu 4f- Uxor ejus Adminiſtratrix omnium & ſingulorum bonorum & ca- 

2 for tallorum jur. & creditorum quæ fuere Chriſtoferi Jackſon de- 
oney due to 1 

the Plaintiff as funct. tempore mortis ſuæ qui obiit inteſtat. queruntur de Jo- 

Adminiftravix anne Stephenſon in Cuſtod. Mar. Mareſch. Dni Regis & 

2 Dominæ 
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Dominæ Reginæ coram ipſis Rege & Regina exiſten. pro eo vi- 

delicet quod cum præd. Johannes primo die Auguſti Anno Regni 

Domini Willielmi & Dominæ Mariæ nunc Regis & Reginæ An- 

gliæ &c. quarto apud Beedall in Com' præd. indebitat. fuiſſet eiſ- 

dem Williclmo & Annæ ut Adminiſtratrici bonorum & catallorum 

præfat. Chriſtophori in 25 l. legalis monctæ Angliz pro tant. dena- 

riorum ſumma per ipſum Johannem ad uſum præfat. Willielmi & _ _ 
Annæ ut Admiiſtratricis donorum & catallorum dicti Chriſtophor' dane to the 
ante tempus ill. habit. & recept. & fic indebitat. exiſten. præd. Jo- 1 
hannes in conſideratione inde ſuper fe aſſumpſit & eiſdem Williel- Adminiſtrator 
mo & Annæ adtunc & ibidem fideliter promiſit quod ipſe idem al; — 
Johannes præd. 25 |. præfat. Willielmo & Annæ cum inde poſtea 

requiſit. eſſet bene & fideliter ſolvere & contentare vellet præd. 

tamen Johan. promiſſion. & aſſumption. ſuas præd' in forma præd. 

fact. minime curans ſed machinan. & fraudulenter intendens ipſos 
Willielmum & Annam in hac parte callide & ſubdole decipere & 
defraudare pred. 25 |. ſeu aliquem inde denarium præfat. Williel- Adminiſtra. 
mo & Annæ (cui quidem Annæ adminiſtratio omnium & ſingulo- deere 
rum bonorum & catallorum jur. & creditorum quæ fuerunt præd. e Plaintiff, 
Chriſtophori tempore mortis ſuæ per Richardum Sterne Artium ma- 

giſtrum ſcaccar. reverendiſſimi in Chriſto Patris & Domini Johan- 

nis Providentia Divina Eborum Archiepiſcopi Angliæ Primat. & 
Metropolitan. legitime fulcit. cui commiſſio adminiſtration. ill. in 

hac parte de jure pertinuit 29 die Julii Anno quarto ſupradicto 

apud Beedall pred. in Com. prædict. debito modo commiſſa fuit) 

licet ſæpius requiſit. non ſolvit nec eis pro eiſdem aliqualiter con- 

tentavit ſed ill. eis hucuſque ſolvere omnino recuſavit & adhuc 

recuſat unde præd. Willielmus & Anna dicunt quod deteriorat. 

ſunt & dampnum habent ad valenc' 40 l. & inde producunt ſectam Proferunt in 
&c. & profer. hic in Curia idem Willielmus & Anna literas Ad- — 
miniſtrator. præd. quæ commiſſion' Adminiſtrationis præd' eidem *. 
Annæ in forma præd. teſtantur &c, 


Et præd. Johannes Stephenſon per Nicholaum Harding Attorn. The Defen- 
ſuum venit & defend. vim & injur. quando &c. Et dicit quod The 
præd. Willielmus & Anna Action. ſuam præd. inde verſus eum adi nn 
habere ſeu manutenere non debent quia dicit quod billa ipſorum f ane, 2 
Willielmi & Annæ primo exhibita fuit 23 die Januarii Anno Reg- 91 4 prox. 
ni Domini & Dominæ Willielmi & Mariæ nunc Regis & Reginæ Ae. 
Angliz &c. quinto & non antea quodque cauſa actionis præd. in 

Vor. IV. 5 C narratione 
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narratione przd' mentionat* non accrevit præfat. Willielmo & An- 
næ ad aliquod tempus infra ſex Annos & nonaginta un' dies prox, 
ante diem exhibitionis billæ præfat. Willielmi & Annæ modo & 
forma prout iidem Willielmus & Anna ſuperius inde verſus eum 
queruntur & hoc parat. eſt verificare unde petit judicium fi præd. 
Willielmus & Anna actionem ſuam pred. inde verſus eum habere 
ſeu manutenere debeant 8c. 


The Plainti Et præd. Willielmus & Anna dicunt quod ipſi per aliqua per 


przd. Johannem ſuperius placitando allegat. ab actione ſua præd 
inde verſus eum habend. præcludi non debent quia dicunt quod 
præd. Chriſtophorus Jackſon in narratione præd. ſuperius nominat. 
apud Beedall præd. primo die Aprilis Anno Regni Domini Jacobi 
Secundi nuper Regis Angliz &c. ſecundo obiit inteſtat. quodque 
adminiſtratio bonorum & catallorum Jurium & creditorum quæ 
fucrunt przdifti Chriſtophori tempore mortis ſuæ non fuit com- 
miſſa alicui perſonæ cuicunque uſque præd. 29 diem Julii Anno 
Regni dictorum Domini Regis & Dominæ Reginæ nunc quart. 
ſuprad. quo die adminiſtratio omnium & ſingulorum bonorum & 
catal. Jurium & creditor. quæ fuer. præd. Chriſtophori tempore 
mortis ſuæ per præfat. Richardum Sterne Artium Magiſtrum Scac- 
car. Reverendiſſimi in Chriſto Patris Domini Domini Johannis 
Providentia Divina Eborum Archiepiſcopi Angliæ Primat. & Me- 
tropolitan. legitime fulcit. cui commiſſio Adminiſtrationis ill' in 
hac parte de jure pertin. apud Beedal] præd. eidem Annæ tunc 
& adhuc uxor. ipſius Willielmi Curry primo commiſla fuit & fic 
jidem Willielmus & Anna dicunt quod cauſa actionis præd' in 
narratione prad' mentionat. primo accrevit eiſdem Willielmo & 
Annæ infra ſex Annos prox. ante diem exhibitionis Billæ ipſorum 
Willielmi & Anne pred. ſcilicet przd' viceſimo nono die Julii 
Anno quarto ſupradicto apud Beedall præd. & hoc pet. quod in- 
quiratur per patriam. 


Et prædict. Johannes Stephenſon dic quod placitum pred. per 
ipſos Willielmum & Annam modo & forma pred. ſuperius repli- 
- cando placitat. materiaque in eodem content. minus ſuffic. in lege 
exiſtunt ad ipſos Willielmum & Annam ad action. ſuam pred. inde 
verſus ipſum Johannem habend. manutenend. ad quod idem Jo- 
hannes neceſſe non habet neque per legem terræ tenetur aliquo 
modo reſpondere Et hoc parat. eſt verificare unde pro defeftu 

7 || ſufficien. 
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ſufficien. en in hac parte idem Johannes ut prius pet. Ju- 
dicium & quod præd. Willielmus & Anna ab actione ſua præd 
inde verſus ipſum Johannem habend. przcludantur &c. & pro 
cauſis morationis in lege ſuper placito illo idem Johannes ſecun- 
dum formam Statut. in hujuſmodi caſu nuper edit. & proviſ. oſten- 
dit & Cur. hic demonſtrat has eauſas ſubſequen' viz. eo quod pla- 
citum ill. ſuperius replicando placitat. non manutenet narration. 
przd' ſed recedit ab eadem & eſt argumentativum incertum du- 
plex in ſe repugnans & caret forma &c. 


Et præd. Willielmus & Anna dicunt quod placitum prædict. 
per ipſos Willielmum & Annam modo & forma pred' ſuperius re- 
plicando placitat. materiaque in eodem content. bon. & f. ſufficien. 
in lege exiſtunt ad ipſos Willielmum & Annam ad action. ſuam 
præd' inde verſus ipſum Johannem habend. manutenend. quod 
quidem placitum materiamque in eodem content. ipſi idem Johan- 
nes & Anna parat. ſunt verificare & probare prout Cur. &c. Et 
quia præd' Johannes ad placitum ill. non reſpondet nec ill hucuſ- 
que aliqualit. dedic. ipſi iidem Willielmus & Anna pet. judicium 
& dampna ſua occaſione præmiſſ. præd. ſibi adjudicari &c. Sed 
quia Cur. dictor. Domini Regis & Dominæ Reginæ nunc hic de 
judicio ſuo de & ſuper præmiſſis reddend. nondum adviſatur dies 
inde dat. eſt partibus præd. coram Domino Rege & Domina Re- 
gina apud Weſtm. uſque diem Mercur' prox” poſt Quinden' Paſch' 
de judicio ſuo de & ſuper præmiſſ. ill. audiend. eo quod Cur die- 
tor Domini Regis & Dominæ Reginæ nunc hic inde nondum &c. 
(Et fic Continuat. uſque diem Martis prox. poſt Tres Mich.) Ad Continuances. 
quem diem coram Domino Rege & Domina Regina apud Weſtm. 
ven. partes pred. per Attorn. ſuos præd' Sed quia Cur dictor Do- 
mini Regis & Dominæ Reginæ nunc de Judicio ſuo de & ſuper 
ptæmiſſis reddend nondum adviſatur dies inde dat eſt partib' præd 
coram Domino Rege & Domina Regina apud Weſtm. uſque diem 
Mercur. prox poſt Oct. Hill. ante quem diem dicta Bomina Ma- Death of the 
ria Regina diem ſuum clauſit extremum Ad quetn diem cotatn Wen. 
Domino Rege Willielmo Tertio apud Weſtm. ven. partes præd. 
per Attorn. ſuos pred. ſuper quo viſ. & per Cur. dicti Domini 
Regis nunc hic plenius intellectis omnibus & ſingulis præmiſſ. ma- 
turaque deliberation. ſuperinde habita videtur Cur. dicti Domini 
Regis nunc hic quod placitum pred' per ipſos Willielmum & An- 
nam uxor. ejus ſuperius modo & forma præd ſuperius replicando 

placitat. 
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placitat. materiaque in eodem content. minus ſufficien. in lege 
Judgment for exiſt, ad ipſos Willielmum & Annam ad actionem ſuam præd. 
che Plaintiff. in de verſus ipſum Johannem habend, manutenend. Ideo Conſide- 
Nil cap. per Tatum eſt quod præd. Willielmus & Anna Nichil capiant per bil- 
billam. lam ſuam præd' ſed pro falſo Clam' ſuo ſint inde in Mia &c. Et 
præd. Johannes eat inde fine die &c. 


Curry & Ux. verſus Stephenſon. 


2 Salk. 421. E Plaintiff William Curry and Ann his fe as Ad- 
miniſtratrix of one Jackſon bꝛought an Action on the 
Caſe againſt the Dekendant, in which they declared, that the 
Defendant was indebted to them in the Sum of 25 1. fo2 ſo 
much Money received by him fo2 the Uſe of the ſaid Ann, as 
ns; &c. and being ſo indebted, pꝛomiſed to pay 
„ . 
Ante 286. Che Defendant pleaded, Quod cauſa Actionis non accrevit 
Ld. Raym. infra ſex Annos prox. ante exhibitionem Billæ. 
03% 1519 The Plaintiff replied, That Adminiftration was granted 
Mac. 104, Prout in the Declaration, ſo that the Cauſe of Acklon did 
205, 296, ariſe within ſix Pears, &c. and concludes to the Country, 
334" 371. and upon a Demurrer to the Replication, and Joinder in 
Fitz-G. 130. Demurrer, Judgment was given fo2 the Oefendant. 
1 Was. 258, Becauſe the Plaintiffs ſhould have averred their Replica- 
802.851, tion, and not have made that Concluſion, fo2 by that means 
1220, the Defendant had no Oppoztunity to anſwer it. 
It was alſo objeted that the Plaintiffs had not well enti⸗ 
tled themſelves to this Afﬀion, becauſe it was not in the 
Right of the Man, but of his Mike as Adminiſtratrix. 
But to that it was anſwered, that the Pꝛecedents and 
Authozities were otherwiſe, fo2 in Hilary Term 3 Willielmi 
an Adminiſtratoz bzought an Action againſt an Erecutoz, 
and declared in an Indebitatus aſſumpſit fo; ſo much Money by 
the Teſtato2 fo2 the Uſe of the Plaintiff, ut adminiſtrator, had 
and received, and Judgment was affirmed upon a Writ of 
Erro? in this Court. | 


Rex 
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Lamb werſus Mills. 
Trin. 6 Hillielmi, Rot. 560. 


Reſpaſs fo2 taking of a Bare, &c. 

The Defendant as to the Fozce, &c. pleaded Not 
gullty, and as to the reſt he juſtified, viz. That befoze the 
'Creſpaſs, 8c. Sir John Smith was ſeiſed in Fee bf the Panoz 
of Bedminſter in the County of Somerſet, &. and that he and 
all thoſe whoſe Eſtate he had in the ſaid Manoz, ſemper habue- 
runt Curiam legalem, held fo2 the Came Manoz twice in a Pear, 
to which Court ſuch Perſons who were Tenants of the ſaid 
Manor uſed to reſort, : | 

That ſuch alſo who had a Right of Common there the Ste: 
ward did uſually appoint to be of the Jury, | 

That By-Laws were accuſtomed to be made there, and that 
all ſuch Perſons who have Common, &c. did obey thoſe Laws, 
2 pay a Fozkeiture of a reaſonable Sum to be impoſed on 
them, &c. 

That at a Court of the Loꝛd of the ſaid Yano? held there up- 
on reaſonable Warning, a Jury was ſwozn, and a Law made, 
That every Perſon who had Common there ſhould pay 40s. fo2 
Depafturing his Cattle, where any Cozn was ſtanding 02 
growing within the Manoz. 

Tha the Plaintiff held 40 Acres of Land of the ſald Wanoz, 
and ſo he had Right of Common there. 

That a Gꝛound called Knowles Knap in the Wano2 was ſowed 
with Co2n, and that the Plaintiff permitted his Sheep to de⸗ 
-paſture in the ſaid Cozn, 

That this Dffence was p2eſented at the next Court, &c. and 
that the Defendant Ballivus Domini Manerii præd. did take the 


ſaid Mare fo2 the Foxfeiture, &c. 


Upon a Demurrer to this Plea ſeveral Objetions were 


made 
(1.) That there cannot be a lawful Court to which the Te- 


nants uſed to reſort ; if it had been Curia legalis generally, it 
might have been good, | 


But this Objetion was not much inſiſted on, it being verg 
immaterial, and only mentioned, 


Vor. IV. - 4B (2.) The 


— — 
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(2.) The Juſtification was by Uirtue of an Authozity which 
the Defendant had not ſufficicntly ſet fozth; fo2 it is tanquam 
Ballivus Domini, &c. which is very uncertain, fo2 he may be 
his Bailiff ok another Manoz: Ye ſhould have ſet fo2th a 

e e * Pyrecept and Yandate directed to him, and that he tanquam 

Bon Pre. Ballivus Domini Manerii ſui præd. did take the Mare, &c. 

cedent 181. 

Co. Ent. 666. Econtra. But on the other Side it was ſaid that the De- 
kendant need not ſhew any Authozity; as where a Tenant 
in Antient Demeſne of the Qillage of Laſtoff p2cſcribed to 
be exempted from Toll thzoughout the Realm, and b2ought 

1 Leon. 231. an Action againſt one fo2 taking of his Goods at Yarmouth, 

Cro. El. 227. who juſtified that it was an antient Town, &c. and pzeſcri- 
bed to have Toll of the Tenants of Laſtoff, and ſhews fo2 
what, and the Sum demanded, which being refuſed to be 
paid, he diſtrained; and it being objeited in that Caſe, that 
the Dekendant had not ſet kozth any Authozity in Himſelf to 
demand the Toll, and the taking of it being againſt Common 
Right, he ought fo2 that Reaſon to ſhew an erp2eſs Power; 
but notwithſtanding this Objetion the Defendant had Judg⸗ 
ment. . 


111 


Curia. There is a great Difference between the taking of 
Toll and the Diſtraining fo2 a Penalty incurred as a Fozkei⸗ 
ture upon the Bꝛeach of a By-Law, becauſe in the latter Caſe 
it is the Pꝛeſentment of the Jury which makes the Duty. 

Ik this had been in Replevin, tanquam Ballivus Domini, oz 
per mandatum, &c. it had been good: But in Treſpaſs a par- 
ticular Power and Authozity muſt be ſet fo2th; fo2 the Batliff 
cannot take a Fozkeiture ex officio: There muſt be a Pꝛecept 
direſted to him koz that Purpoſe, which he muſt ſhew in plea- 


3 Med-131- ding; and it is not ſufficient to ſay that he took it per manda- 


1 Show. 61. tum, &c. ; 
3 Lev. 206. In Treſpaſs the Ocfendant juſtified the taking per mandatum 


m1. * of the Sheriff, and this was held not good in the Caſe of Mat- 


1530. thews and Curry, Mich. 1 Willielmi fn this Court ; whereupon 
8.56 Judgment in this Caſe was given fo2 the Plaintiff. 
Caf. temp. 


— Roop verſus Scritch. 

1184, 509. 

Caſ. temp. 1 an Adtion of Trelpaſs. ſeveral Treſpaſſes were ſet fozth, 
An. 198. and the Defendant was found Mot guilty as to all but one, 
10 L. & Ke. which was pedibus amvulando, and the Damages 5s. and no 
371- mo2e. p 
Gilb. Eq Rep. 


195, &c. 199. Ld. Raym. 182, 395, 566, 1444. Fitz G. 42, 43. 1 Barnes 91, 92, 93, 98, 105+ 
2 Barnes 104, 111, 124, 108, 109, 110, 127. Stra. 192, 534, 551, 577, 624, 633, 045, 726. 


J This 
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This Cauſe began oziginally in an inferio2 Court, and was ***1: 129. 
removed hither; and the Court allowed full Coſts, though the 
Damages were fo ſmall; Quod nota. 


Rex & Regina werſ#s Buggs. 


DE Defendant was indicked befoze the Juſtices of Peace 
in their Seftions, upon the Statute of 2 & 3 of Philip 
and Mary cap. 11. he being a Clothwozker, and not living in 
a City, Bozough oꝛ Town Coppozate, and yet keeping in his 
Houſe moze than one Moollen Loom, by Reaſon whereof he 
hav fozfeited 40s. per Meek. 

In Exception was taken to this Indicment, fo2 that the 14. rayn. 
Juſtices had not Power to take it befoze them; fo2 they can: 372, 373, 
not by Law hold Cognizance of Pleas upon penal Statutes, r _ 
without an expꝛels Power given them by theſe A#s, and here W. kz, 
being no ſuch Authozity allowed by this Ac, the Jndt#ment was 314 
fo2 that Reaſon quached. * 


Roberts werſus Cook. 


N Ejeckment was brought in the Common Pleas, and a 
X Cerdi# fo2 the Plaintiff, but he had no Coſts; and now 
the Dekendant in that Aﬀton bꝛought a new EjeXment in B. R. 
againſt the dame Plaintiff, and Sir Francis W innington moved, 4 - — 
that he might have his Coſts befoze he ſhould be compelled to 3. 
plead to the new Action. | 
But it was not granted, becauſe he had no Gexation, the a. Nom. 
Cerdii being fo2 him; but if it had been againſt him, oz that [413% 100, 
e had been nonſuited, he ſhould not have bzought another : 23, 127 


tion befo2e the Coſts of the firſt had been paid, becauſe it was? be — 


a Gexation to bzing a new Action. 548, 554. 
681, 1099. 
Kiffin verſus Willis & Evans. 
| Roll. Abr, 


Rover was bꝛought againſt two Defendants , one pleaded |. 
1 Not guilty, and a Gerdick againſt him: The other La. Raym. 
— a Releaſe of all Actions, &c. and had a Uerdi fon 2 7% 
im. I 2 

Seer 

Sir 120,550. 

Caſ. temp. 

Mac. 251, 


— 


nnn... 


* 


30 Hill. 6 W. & M. in B. K. 1694. 


Sir William Williams moved fo2 Judgment againſt the other 
Defendant who was found guilty ; but it was denied, becauſe 
the Crover being joint, a Releaſe of all Actions diſchargey 
both. Vide the Pꝛeface to Hobart's Reports in Cook cerſus 
Jennour. 


2. ITippin werſus Colon. 


— N Ejedment upon the Demiſe of Lucretia Tippin, a ſpecial 
1 Vent. 272. 1 Gerdidt was found to this Purpoſe, viz. 
_ That Edward Coſon being ſeiſed in Fee of the Lands in 
2. Nueſtion, did in the Year 1656. in Conſideration of a Bar: 
Ker. 75: tiage then intended to be had between him and Frances Try, 
Sten Par &. and of 10001. Poztion, &c. make a Feeoffment in Fee to the 
104. Uſe of himſelf and his Heirs, until the ſald Marriage 
— bees ſhould take Effef, and afterwards to Frances his intended 
wi 'Wife fo2 Life, then to Truſtees and their Heirs during the Life 
of Edward, to ſuppozt contingent Remainders; then to the 
firſt, ſecond, &c. and ſo to the tenth Son of his Body in 
Tail Male, then to the Peirs Males he ſhould have by any 
other Mike; and fo2 Want of ſuch Ifſue, then to the Heirs of 
the Body of the ſaid Edward; and fo2 Cant of ſuch Iſſue, then 
to his own right Heirs. 
In which Deed there was a Covenant to. levy a Fine, which 
— levied accoꝛdingly to the ſajd Truſtees to the Uſes afo2e- 
id. | 
The Marriage took Effet, and Edward had Jflue by the 
ſatd Frances, an only Daughter named Elizabeth, who married 
George Tippin, by whom ſhe had Jfſue Lucretia Tippin the now 
Leſſoꝛ of the Plaintiff. 
Elizabeth dying in the Life-time of Edward Coſon her Father, 
he levied another Fine, and made a new Settlement of the 
Lands, viz. to himſelf fo2 Life, then to his Wife fo2 Life, 
-—— to the Defendant and his Yeirs with Warranty, 
Co . 
The Queſtion was, what Eſtate was veſted fn Edward by 
the firſt Settlement, that is, Whether the Heirs of his Body 
ſhall take by Purchaſe o2 by Deſcent 2 Fo2 if by Purchaſe, then 
the Fine which he levied afterwards, is no Bar to them. 

It was argued fo2 the Plafntiff, that they muſt take by 
Purchaſe, becauſe where the Anceſto2 has no Eſtate fo? Like, 
as - this Caſe he hath not, thoſe cannot be Mozds of LImi⸗ 
tation. 

That Edward had no Eſtate fo2 Life pꝛecedent to theſe 
Moꝛds, if he had, it muſt be either, 


(1) By 
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00 By expreſs Limitation, 
(2.) O; by Operation of z.aw. 


'Tis not by expzeſs Limitation, fo2 the Eſtate which is lf- 
mited to him, is gone by the Marriage, and then it is imme: 
viately in the Mike, and he is not ſo much as named again 
but {1 the Limitation where the Inheritance upon Failure of 
having Iſſue Male, is fired in the Heirs of his Body. 


Neither can any Eſtate ariſe to him fo; Life in Right of his , ye... 451. 


Tlike by Operation of Law, but only ex poſt facto, viz. after 
the Death of his Wite. 


Object. The only Authozity which looks to the contrary, fs — 
the Cole of Fenwick and Mitford, which was a ſpetial Uerdit ,,>" ©** 
in Eje>ment upon a Leaſe made by Anthony Mitford, who being Co. Lit. 22. b. 
ſeiſed in Fee, conveyed the Lands to the Uſe of Jaſper his el- Der 5+ b. 


deſt Son and his Wife, and to the Heirs Males of the Body of 
the ſaid Jaſper, Remainder to his own right Heirs. 

Jaſper had Iſſue Mary only, and died; now tho' Anthony had 
no particular Eſtate, yet the Remainder limited to his right 
Heirs, was in him as his ancient Reverſion, and was never out 
of him, but it did not veſt in his right Heirs as a Kemainder, 
by Map of Purchaſe, becauſe the Law created an Ale in him 
during his Life (tho' he had departed with the whole Fee) till 
the Future Uſe ſhould ariſe; and where-ever the Anceſto2 takes 
an Eſtate fo; Life, be it how it will, either by erp2eſs,Limita- 
tion 02 Operation of Law as in that Caſe, and then follows 
a Limitation to his right Heirs, they ſhall not take by Purchaſe, 
but by Deſcent. 


Anſw. But the Caſes are not parellel, oꝛ guided by the ſame 
Reaſon, fo2 the Eſtate moving from Anthony Mitford, ſo much 
of the Uſe as was not limited was in him as a Reverſion, which 
was the very Reaſon of that Judgment; but here Edward hath 
erpreſly limited all the Eſtate to Truſtees during his own Like, 
and the Remainder being afterwards limited to the Heirs of 
his Body, that muſt be a new created Eſtate, and conſequently 


the Heirs muſt take by Purchaſe. Caf. temp. 
'Tis true, a Ban cannot make his own Right Heirs Pur - Mac. 421, 
chaſers by the Name of Heirs, either in a Conveyance by Way {5.377 


of Uſe, oz by his laſt Mill, but he may make them ſo when 729 


an Eſtate Tail is given, becauſe that is a new created Eftate 5 © 
different from what the Law makes. . 


86. 
Gilb. Eq. Rep. 20. 1 Mod. Caſ. in L. & Eq. 23. 2 Mod. Caf. in L. & Eg. 165. Gilb. Eq Rep. ” 
117, 1 Was. 59, 229, 397, 516. 2 Was. 1,135, 139. 3 Was. 63. Comyns 72, 123, 160, 


Caſ. temp. Talb. 276, &c. 17, 22, 25. Stra. 487, 35, 1179. 
Vor. IV. 5E As 


— 


1 _ 
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r Rep. 9. b. As if a Feoffment in Fee be made to the Uſe of the Feolfoz 
—_ Life, then to the Ake of his Heirs, and of the Heirs Males 
of their Bodies. The Wozd Heirs here is a Wo2d of Purchaſe , 
fo2 if it ſhould not, then the Moꝛds which follow, viz. the Heirs 
Males of their Bodies, would be void. 

x Mod. 226, There is a Reſolution in Southcott and Stowell's Caſe, which 
237. ſeems to the contrary, viz. Thomas had Iſſue two Sons, Sir 
Popham his eldeſt Son, William his youngeſt Son, 
| Upon the Marriage of his eldeſt Son he covenanted to any 
1 ſeiſed to the Uſe of his laid Son, and of the Peirs Males of 
his Body; and fo2 Want of ſuch Iſſue, to the peirs Males 
of the Body of the Father, Remainder to his own right Heirs. 

Sir Popham had Iſſue Edward, and four Daughters. 

Thomas the Father died, and Edward the Gzandſon died b 
without Iſſue. 

It was argued in that Caſe, That if Thomas had any Eſtate 
it muſt be a Fee-ſimple, upon Suppoſition that the old Ale re: 
mained in him, and that William who was the Heir Male of 
the Family, ſhould not take by Deſcent, becauſe his Father 
had no Eſtate fo2 Life to ſuppozt the Remainder limited to the 
Heirs Males of his Body, and therefoze ft ought to go to the 
Daughters who were the Þeirs general. 

1 But it was adjudged, that William their Uncle ſhould take 

# by Deſcent as Heir Male of the Body of Thomas who had an 
Eſtate fo2 Life (as they held) by Jmplication, and ſo the Tail 
was erecuted in him. 

i Mod. 121, The like Reſolution was in Michael Mitford's Caſe ; he had 

159. Iſſue, Robert by a firſt Venter. 

a Akterwards he married a ſecond Mike named Jane: By her 

'T he had Jflue, Ralph, who had Iſſue Robert. Michael upon his 

| ſecond Marriage covenants to ſtand ſeiſed to the Uſe of his 

T Heirs Males to be begotten on the Body of Jane, Reverſion to 

ö his own right Heirs. | 

( It was held, that Michael had an Eſtate fo2 Life by Impli⸗ 

1 cation, and the Tall likewiſe executed in him. 

| But neither of theſe Caſes come up to the Point now fn 

q Queſtion, but differ very much ; becauſe here the Fee-ſimple 

i was abſolutely veſted in the Truſtees during the Life of Ed- 

1 ward; ſo that he could not have an Eſtate fo2 Life either by 

6 Implication, oz by Operation of Law. | 
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(2.) A ſecond Point was made, viz. Ik it ſhould be adjudged 
that they take by Purchaſe, then whether a collateral Mar- 
ranty will not bar the Plaintiff, who is an Infant? 

But this was not much inſiſted on, fo2 it was generally a- 
greed, that the Marranty could not have any Effet, becauſe 
it was in the Caſe of an Jnfant, and that if ſhe had been of 
full Age, it would not have p2evailed, becauſe theſe collateral 
Warranties are not ſo much favoured in Law, 


Econtra. Thoſe who argued fo2 the Defendant made theſe 
Points: 


(l.) Ik no Eſtate fo2 Life was erp2eſly limited to him, yet 
ſuch an Eſtate he had by May of reſulting Uſe. 

(2.) And that the laſt Limitation to him and his Heirs will 
make ſuch an Eſtate, | : 


As to this Matter it was ſaid, that if Edward had an Eſtate 
fo2 Life, by Map of reſulting Uſe, then his Heirs could not 
take by Purchaſe; and that it was plain he had ſuch an Eſtate, 
becauſe the Reverſion of the Fee being not diſpoſed by him, it 
muſt neceſſarily follow, that the Uſe of that Fee continued till 
in him, and cauſed an Eſtate fo2 Life, till the future Uſe ſhould 
ariſe ; which Eſtate fo2 Life being always in eſſe, was erecuted 
by the Statute to the Poſſeſſion. 

And though the Limitation to his right Heirs comes after the 
Heirs of his Body, yet that will make no Alteration, becauſe not 
only Wows but Sentences may be tranſpoſed to make the 
Deed anſwer the Intent of the Party. 

But admitting there could not be any ſuch Tranſpoſition by 
the Rules of Law, then it was ſaid, that the Limitation to 
the right Heirs of Edward was votd, becauſe it is no mo2e 
than what the Law would have caſt upon them without thoſe 
Moꝛds; and that the pzecedent Limitation, viz. to the Heirs 
of his Body, ſhall not be taken as a new created Eſtate, and 
different from what he had befoze in the Land, but as the an- 
tient Uſe thereof, which was never ſeparated from his Perſon ; 
fo2 the eirs of his Body are included in himſelf, and by Con- 
ſequence ſuch a Limitation muſt carry the Uſe to him; and 
this is ſufficient to create an Eſtate fo2 Life in him, as reſul- 
ting out of the antient Fee; and therefoze his Heirs muff take 
by Deſcent. | 


3 This 


— 
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t Mod. 122. 


Note, 


This was the very Reaſon of the Judgment of Fenwick any 
Mitford's Caſe, in which there was a ſolemn Reſolution made 
upon Conference with all the Judges of England, the Authsity 
of which Judgment hath not been yet ſhaken. 

No Man will deny, that if a particular Eſtate fo2 Life hay 
been limited to him by his own AX, and afterwards to the 
Ute of his Iſſue in Tail; and fo2 Default of ſuch Tue, tg 
his own right Heirs ; but that the Reverſion of that Fee ex. 
peitant upon the Determination of the Tall, had been ill in 
him; fo2 tho he had departed with the Fee, as Edward did to 
the Truſtees in this Caſe, yet he did not paſs away the Re: 
verſion of that Fee, fo2 that was limited to his right Heirs. 

Now if ſuch a Limitation is not void fo2 the Reaſon above: 
mentioned, then it muſt necefſarily create an Uſe in him fo} 
Lite until the future Uſe ſhould happen, becauſe he could have 
no right Heirs during his own Life: And my Lozd Coke tells 
us it is the ſame Thing where the Eſtate is created by Jmpli- 
cation of Law, oz by the Aft of the Party; fo2 which ay 
ſoever it be, an Eſtate fo Life he had; and the Contingency 
never happening, he had by that Beans an Eſtate Tail in him 
which was barred by the ſecond Fine. 

Agreeable to this was the Dpinion of my Lozd Hale in a 
later Caſe of the ſame Nature, he held, That by the Limt- 
tation to his own right Heirs, no new Eſtate was raiſed, but 
the Reverſion of the old Eſtate in Fee was qualified in the 
Feoffo2 o: Covenantoꝛ by Dperation of Law, and made an 
Eſtate fo2 Life in him to ſerve the Limitation: Theſe are his 
= Wows. 

here was no Judgment given in this Caſe upon the fir 


V. Prec. Chan. Argument; but the Court inclined, that no Eſtate fo2 Lite 


342, 438. 


did ariſe to Edward to ſuppoꝛt the ſubſequent Limitations; ſo 
that the Fee Tail was not executed in him, and by Conſe- 
quence the Fine no Bar. | 
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Walter verſus Rumball. 
Hill. 4 & 5 Willielmi & Maris, Rot. 272. 


Placita coram Domino Rege & Domina Regina apud Weſtm. h. 


de Termino ſancti Hillarii Anno Regni Domini Williclmi * © 
& Dominæ Mariæ nunc Regis & Reginæ Angliæ &c. 4 & 
5. Rot. 272. 


Hut bton. }ſ. 1 quod alias ſcilicet die Sabbati prox. 
poſt Octab. Sancti Martini Termino Sancti 

Michaelis Anno Regni Domini Willielmi & Dominæ Mariæ nunc 
Regis & Reginæ Angliæ &c. tertio coram iiſdem Domino Rege 
& Domina Regina apud Weſtm. venit Willielmus Walter Cleri- 
cus per Ric um Hill. Attorn. ſuum & protulit hie in Curia dicto- 
rum Domini Regis & Dominz Reginæ tunc ibidem quandam bil- 
lam ſuam verſus Edmundum Rumball in Cuſtod. Mar. &c. de 
pl'ito tranſgreſ. ſuper caſum & ſunt pleg. de proſ. ſcilicet Johan- 
nes Doe & Richardus Roe quæ quidem Billa ſequitur in hæc ver- 
ba ſſ. Southton. ſſ. Willielmus Walter Clericus queritur de Ed- 
mundo Rumball in Cuſtod. Mar. Mareſc. Domini Regis & Do- 
minæ Reginæ coram ipſis Rege & Regina exiſten. pro eo videlt. 
quod cum præd. Willielmus primo die Novembris Anno Regni 
Domini Willielmi & Dominæ Mariæ nunc Regis & Reginæ An- 
gliæ &c. tertio apud Andover in Com. præd. poſſeſſionat. fuit de 
Averiis bonis & catallis ſequen. videlt. de ſex porcis duodecim 
porcellis Anglice Pigs tribus vaccis duobus juvencis Anglice 
Bullocks quatuor equis centum & duobus ovibus pretii centum 
librar. legalis monetæ Angliæ & de duabus ſtruibus fœni Anglice 
Stacks of Hay una ſtrue hordei una ſtrue piſarum & una ſtrue 
tritici ad valentiam al. Centum librarum filis. legalis moneta An- 
gliæ ut de averiis bonis & catallis ſuis propriis & fic inde poſſeſſio- 
nat. exiſten. præd. Willielmus poſtea ſeilicet decimo die Novem- 
bris Anno tertio ſuprad. apud Andover pred. in Com. præd. ave- 
ria bona & catalla præd. extra manus & poſſeſſion. ſuas caſualiter 
perdidit & amiſit quæ quidem averia bona & catalla ſic amiſſa 
poſtea ſcilicet die anno & loco ult. ſupradict. ad manus & poſſeſ- 
Vor. IV. 5 F ſionem 
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Imparlance. 


Not guilty 
pleaded. 


The Paſtea. 


ſionem ipſius Edmundi per inventionem devenerunt præd. tamen 
Edmundus ſciens averia bona & catalla præd. fore averia bona 
& catalla ipſius Willielmi propria & ad ipſum Willielmum de jure 
ſpectare & pertinere machinans tamen & fraudulenter intendens 
eundem Willielmum in hac parte callide & ſubdole decipere & 
defraudare averia bona & catalla præd. licet ſæpius requiſit. &c. 
eidem Willielmo nondum deliberavit ſed præd. Edmundus averia 
bona & catalla illa poſtea ſcilicet duodecimo die Novembris anno 
tertio ſupradicto apud Andover præd. in Com. præd. in uſum & 
commodum ſuum proprium convertit & diſpoſuit unde idem Wil- 
lielmus dicit quod ipſe deteriorat. eſt & dampnum habet ad valen- 
tiam ducentarum librarum Et inde produc. Sectam &c. 


Et modo ad hunc diem ſcilicet diem Lunæ prox. poſt Octab. 
Sancti Hillarii iſto eodem Termino uſque quem diem pred. Ed- 
mundus habuit licentiam ad Billam pred. interloquendi & tunc ad 
reſpondend. &c. coram Domino Rege & Domina Regina apud 
Weſtm. venit tam præd. Willielmus per Attorn. ſuum præd. quam 
præd. Edmundus per Hen. Curle Attorn. ſuum & idem Edmun- 
dus defend. vim & injur. quando &c. Et dicit quod ipſe non eſt 
inde culpabilis Et de hoc ponit ſe ſuper patriam & præd. Williel- 
mus inde ſimilit. &c. Ideo ven. inde jur. coram Domino Rege & 
Domina Regina apud Weſtm. die Lunz prox. poſt Octab. Purifi- 
cationis beatæ Marie & qui nec &c. ad recogn' &c. quia tam &c. 
idem dies dat. eſt partibus pred. ibidem &c. poſtea continuatur 
inde proceſſus inter partes predict. de placito præd. per jur. po- 
ſit. inde inter eos in reſpectum coram Domino Rege & Domina 
Regina apud Weſtm. uſque diem Mercurii prox. poſt quinden. 
Paſchæ extunc prox. ſequen. niſi Juſtic. Domini Regis & Dominæ 
Reginæ ad Aſſiſas in Com. præd. capiend. aflign' prius die Mar- 
tis undecimo die Aprilis apud Caſtrum Winton' in Com' præd. per 
formam Statuti &c. ven. pro defectu Jur. &c. Ad quem diem co- 
ram Domino Rege & Domina Regina apud Weſtm. venerunt 
partes præd. per Attorn. ſuos præd. & præfat. Juſticiarii dict. Do- 
mini Regis & Dominæ Reginæ ad Aſſiſas coram quibus &c. miſ. 
hic recordum ſuum coram eis habitum in hæc verba ſcilicet Poſtea 
die & loco infracontent. coram Willielmo Dolben milite un. juſti- 
ciar. Domini Regis & Dominæ Reginæ ad placita coram ipſis 


Rege & Regina tenend. aſſign. & Johanne Powell mil. un. Juſti- 
I ciar. 
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ciar. dicti Domini Regis & Dominæ Reginæ de Banco Juſticiar. 
corundem Domini Regis & Dominæ Reginæ ad Aſſiſas in Com. 
Southton. capiend. aſſign. per formam Statuti &c. ven. infrano- 
minat. Willielmus Walter Clericus per Attorn. ſuum infracontent. 

& infraſeript. Edmundus Rumball licet ſolempniter exact. non 

venit ſed defalt. fecit Ideo Jur. unde infra fit mentio capiatur ver- 

ſus eum per defalt. & jur. jurat. illius exact. quidam eorum viz. 

Johannes Hale Franciſcus Kent &c. venerunt & in jur. ill. jurar. And eight 

exittunt & quia reſid. jur. ejuſdem Jur. non comperuer. ideo al. de“ 

circunſta.itibus per Vic. Com. pred. ad hoc elect. ad requilitio- 7 & cir 

nem i, nus Willielmi Walter ac per mandat. Iuſticiar. prædict. de“ Ma, 

no, o apponuntur quorum nomina panello infraſcript. affilantur ſe- 

cundum formam Statuti in hujuſmodi caſu inde nuper edit. & pro- 

viſ. ac Jur. fic de novo appoit. videlt. Ricardus Hawes & Joſe- 

phus Watts exact. ſimiliter venerunt qui ad veritat. de infracon- 

tent” ſimul cun: aliis Juratoribus prædict. prius ad hoc impanellat. 

& jurat. dicend. elect. triat. & jurat. dicunt ſuper ſacramentum 

ſuum quod quidam Johannes Smith Armiger decimo ſexto die Special Ver- 

Octobris Anno Regni Domini Caroli ſecundi nuper Regis An- 322 

gliæ &c. viceſimo octavo ſeiſit. fuit in Dominico ſuo ut de feodo Seifin in Fee. 

de & in uno horreo & ducentis Acris terræ cum pertin. jacen. & 

<xiſten. in Foreſta de Chute una parte inde infra Hundred. de 

Kinnerſley in Comitatu Wilts. & altera parte inde infra Hundred. 

de Andover extra in Com. Southton. & fic inde ſeifit. exiſten. 

poſtea ſcilicet decimo ſeptimo die Octobris iſto eodem anno per 

quandam indenturam ſuam ſigillo ſuo ſigillat. & Jur. pred. modo 

hic in evidentias oſtenſ. geren. datum eodem decimo ſeptimo die And demiſed 

Octobris dimiſit tenementa præd. cum pertin. cuidam Willielmo d Indenture. 

Walter patri præd. Willielmi Walter modo querentis pro termino 

21 annorum abinde prox. ſequen. & plenar. complend. & finiend. 

reddend. & ſolvend. proinde durante eodem termino eidem Jo- 

hanni Smith hæredibus & aſſignatis ſuis annual. reddit. quadra- 

ginta & trium librarum & decem ſolidorum legalis monetæ An- 

gliæ annuatim & quolibet anno ad Feſtum Annunciationis beatæ 

Maria Virginis & ſancti Michaelis Archangeli per æquales por- 

tiones quodque virtute dimiſſionis illius præd. Willielmus Walter 

pater poſtea ſcilicet eiſdem die & anno in dimiſſa præmiſſa intra- 

vit & fuit inde poſleſſionat. pro & durante termino præd. rever- Leſſee entred 

ſion. inde eidem Johanni Smith adtune & adhuc ſpectan. quod- . er 
| que 
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que quadraginta & ſex libræ & octo denar. de redditu præd. vice- 
ſimo primo die Octobris Anno Domini Milleſimo ſexcenteſimo 
nonageſimo primo eidem Johanni Smith aretro fuerunt & minime 
Rent Arrear. ſolut. per quod præd. Edmundus Rumball eodem viceſimo primo 
die Octobris per mandatum & ordinem cujuſdam Henrici Garnons 
adtunc & continue poſtea hucuſque exiſten. Ballivus præfat. Jo- 
hannis Smith eodem Johanne Smith adtunc & continue poſtea huc- 
And the De- uſque exiſten. in partibus tranſmarinis bona & catalla in narra- 
— wr tione infraſcript. interius ſpecificat. adtunc exiſten. bona & catalla 
Landlord's jpſius Willielmi Walter modo querentis in & ſuper dimiſſa præ- 


nnn 


Bailiffs (the 


Landlord be. Miſſa adtunc levan. & cuban. exiſten. videlicet unam partem inde 
ing beyond ſuper iſtam partem dimiſſorum præmiſſorum præd' quæ jacet in- 
Arained 3 fra præd. Hundred. de Kinnerſley in Com. Wilts & alteram part. 
the Rent Ar- dimiſſor. præmiſſor. præd. quæ jacet infra præd' Hundred. de An- 
— 6,7 pu dover extra in Comitatu Southamp. pro redditu pred. fic in aretro 
two Hundreds exiſten. diſtrinxit & deinde & de cauſa diſtrictionis ill. eidem Wil- 
(the Lands x - a ner : wit 
lying in two lielmo eiſdem die & Anno notitiam dedit juxta formam ſtatuti in 
range hujuſmodi caſu nuper edit. & proviſ. intitulat. An Ac fo2 the 
Diſtreſſes fr Enabling the Sale of Goods diſtrained fo2 Rent in caſe the 
— Rent be not paid in a reaſonable Time, Et jur. præd. ſuper 
No Replevin ſacramentum ſuum præd. ulterius dicunt quod ad aliquod tempus 
fued ot. poſt diſtriction. præd. præd. Willielmus Walter modo queren. 
non tulit vel proſecut' fuit aliquod Breve ad replegiand. bona & 
The 5 days Catalla præd. per quod poſt quinque dies elapſ. & expirat. fuiſſent 
being expired, poſt notitiam præd. eidem Willielmo & ante exhibitionem billæ 
ipſius Willielmi ſcilicet ſecundo die Novembris Anno Domini 
1691. ſupradicto præd. Edmundus Rumball ſimul cum Conſtabu- 
the Deſen · lario Hundred. de Kinnerſley præd. pro tempore tunc exiſten. cau- 
cant with ſavit bona & catalla præd. in narratione præd. interius mentionat. 
cauſed the infra Hundred. de Kinnerſley præd. appretiari per duos apprecia- 
— tores ad appreciand. eadem vere ſecundum optimam intelligen- 
tiam eorum infra Hundred. ill. jurat. per Conſtabularium ejuſdem 
Hundredi de Kinnerſley pred. in præſentia Conſtabularii Hun- 
dred. de Andover extra præd. quodque poſt appreciation. iſtam 
and aſter- bonorum & catallorum pred. & ante exhibitionem billæ ipſius 


— Willielmi Walter præd. Edmundus Rumball quandam parcellam 


bonorum & catallorum ill. quibuſdam perſonis juratoribus præd. 
ignotis vendidit ſed iidem Juratores ſuper ſacramentum ſuum pred. 
ulterius dicunt quod bona & catalla ill. fic vendit. non fuerunt ad 

2 valentiam 
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valentiam reddit. præd. fic ut præfertur aretro exiſten. nec ad va- 


lentiam reddit. ill. fic aretro exiſten. vendit. fuerunt Et juratores The The cafe 
præd. ſuper ſacr'um ſuum prædict. ulterius dicunt quod bona & the value of 
catalla præd. appretiat. fuerunt modo & forma præd. & non ali- the Rent. 


ter vel alio modo quodque prædict. Edmundus Rumball reſid. 
bonorum & catallorum prædict. non vendit. poſt appreciation. 


præd. cepit & aſportavit ad vendendum cum opportunum eſſet & And the Re- 


bona & catalla illa adhuc in cuſtodia ſua detinet ſed utrum ſuper © 


tota materia predic. per juratores prædict. modo & forma pred. in his Cuſto- 


compert. præd. Edmundus Rumball culpabilis fit de præmiſſis ei > 
interius per narrationem illam impoſit. iidem juratores penitus ig- 
norant & pet. inde adviſamentum Curiæ Domini Regis & Do- 
minæ Reginæ nunc hic & ſi ſuper materia illa videbitur Curiæ 
hic quod præd. Edmundus Rumball fit culpabilis de præmiſſis ei 
interius per narrationem præd. impoſit. tune iidem juratores dicunt 
ſuper ſacram. ſuum quod præd. Edmundus Rumball eſt culpabilis 
inde prout præd. Willielmus Walter interius inde verſus eum que- 
ritur & tunc aſſidunt dampna ipſius Willielmi Walter occaſione 
inde ultra miſ. & cuſtag. ſua per ipſum circa ſectam ſuam in hac 
parte appoſit. ad octoginta & ſex libras & pro miſis & cuſtagiis 
illis ad quadraginta ſolidos Et ſi ſuper tota materia prædict. per 
juratores præd. modo & forma præd. compert. videbitur Curiæ 
hic quod præd. Edmundus Rumball non eſt culpabilis de præ- 
miſſis ei interius per narrationem pred. impoſit. tune iidem Jura- 
tores ſuper ſacramentum ſuum præd. dicunt quod præd. Edmun- 
dus Rumball non eſt culpabilis de præmiſſis ei per narrationem 
pred. interius impoſit. prout præd. Edmundus Rumball interius 
inde placitando allegavit Et quia &c. 
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Walter verſus Rumball. 
The Caſe. 


. C. IA. N Trover, upon Not guilty pleaded, a ſpecial Uerdi# 


was found, viz. That John Smith, Eſq; was ſeiſed in Fee 
of a Barn, and 200 Acres of Land in the Fozeſt of Chute, 
whereof part was in the pundzed of Kinnerſly in Wiltſhire, 
—— the other part within the Þundzed or Andover in Hamp- 


Ire. 

That being ſo ſeiſed on the 17th of October in the 28th 
Pear of the Reign of King Charles the Second, he did de⸗ 
miſe the ſame to William Walter the Father of the Plaintiff 
fo2 21 Pears, under the yearly Rent of 43 l. 10s. 

That by Uirtue of that Demiſe the ſaid Walter entred; 
and that 461. 8d. was in arrear fo2 Rent, and that the De- 
kendant by the D2der of the Batliff 02 Steward of Mz. Smith 
who was beyond Sea diſtrain'd the Goods in the Declara- 
tion, fo: Rent, &c. being Levant and Couchant upon the 
Lands demiſed. | 

That part thereof was within the Þundzed of Kinnerſly, 
and the other part within the Þund2ed of Andover. 

That the Defendant gave Iotice of the Diſtreſs made b 
him, and that the Plaintiff did not replevy the Goods, ; 

That five Days after ſuch Notice, the Defendant with 


the Conſtable of the Þund2zed of Kinnerſly, and in the Þ2e- 


ſence of the Conſtable of the Pundzed of Andover, cauſed the 
Goods ſo diſtrained as afozeſaid to be appꝛaiſed by two Per⸗ 
ſons ſwo2n fo2 that Purpoſe by the Conſtable of the Þun- 
dꝛed of Kinnerſly, and in the Pꝛeſence of the Conſtable of the 
Pundzed of Andover. 

That after the Appzaiſement the Defendant ſold ſome 
part, but not to the Ualue of the Rent in arrear. 

That he carried away ſuch Goods, which remained unſold, 
in over to ſell them when he ſhould have an Oppoztunity; 
and ſo make a general Concluſion. 

Thoſe who argued fo2 the Plaintiff took ſeveral Excep⸗ 
tions to the Uerditt, viz. 

That it was not found that the Goods were ſold with the 
Concurrence of the Sheriff, oz Conſtable, which they ſaid 
was contrary to the Ac; fo2 by it they are required to be 
pꝛeſent as well at the Sale as the Appꝛaiſement; the Reaſon 
is, becauſe if there ſhould be any Overplus, ft muſt be left in 


their Þands. 
2 Another 


— — 
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Another Dbjetion was, That 'tis not found that the 
Goods were ſold fo2 the beſt Pzice which could be gotten fo? 
the ſame, and if ſold at an under Rate, ſuch Sale ſhall not 
conclude the Party. 

Another Objeftion was, That 'tis not found the Defen- 
vant had any Direfion to ſell the Goods, tis only ſaid that 
he took them by the Authozity of the Landlozd, who muſt 
be intended the Party diſtraining, and he might have kept 
them till as a Diſtreſs. 

But theſe Things were not much inſiſted on, the mate- 
rial Exceptions were two, 


(1.) Tis not found that Notice was left at the moſt noto- 
rious Place of the Pꝛemiſſes, but only that it was given to 
the Plaintiff himſelf, who was Owner of the Goods, when 
it ſhould have been given to the Tenant of the Lands by 
the expzeſs Moꝛds of the Act, : 

(2.) That he hath not cauſed the Goods to be appzaiſed 
purſuant to the Statute, 


As to the firſt Point, if the Statute was out of the Caſe, 
here is enough found to make the Defendant Guilty, fox 
at the Common Law no Man was to be deveſted of his Pꝛo⸗ 
perty, but by the Judgment of his Peers, by the Law of the 

and. 

Tis true, this Statute hath made ſome Alteration ok the 
Common Law; but if the Authozity thereby given is not 
purſued, oz if the Party abuſe ſuch Power which the Ack in⸗ 
veſts him withal, he is a Treſpaſſer ab initio. 


'Tis like the Caſe where a Defendant as Bailiff of a Daz c. 156. 
noz, to which Maiks and Effrays did belong, juſtified then Rep. 146. 
taking of a Gelding as an Eſtray, which he kept till the cc. emp. 


Plaintiff reſeiſed him. 


An. 71, 89. 


The Replication was, that befoze the Reſeiſure the De- “- 


fendant wozked the Gelding, and upon a Demurrer he had 
Judgment; koz tis an Abuſe to wozk an Eſtray, becauſe the 
Defendant had it only by Authozity of Law, and the Abuſe 
thereof makes him a Treſpaſſer ab initio. 

But becauſe this Caſe will depend upon the Conftruffon 
of the Statute, tis neceſſary to conſider the TWo2ds, viz. 
It requires that where Goods are diſtrained fo2 Rent, 
and the Tenant o2 Owner ſhall not within; Days next after 
ſuch Diſtreſs, and Notice thereof, &c. left at the chief Man⸗ 
ſion-houſe, o2 other moſt notoztous Place on the Pꝛemiſes 
replevy the ſame, that then after ſuch Diftreſs and 2 
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Id. Raym. 
923, 1568, 


and five Days expired, the Perſon diſtraining may with the 
Sheriff, Under-Sheriff 02 Conſtable of the Hundred, Pariſh, 02 
Place where ſuch Diſtreſs was taken, cauſe the Goods to 
be appꝛaiſed by two Men, to be (wozn by them to appzaiſe 
them truly, and after ſuch Appzatſement may ſell the ſame 
fo2 the beſt Pꝛice that can be gotten, &c. leaving the Overplug 
in the Þands of the Sheriff, Under-Sheriff, o; Conſtable, &c. 

Now the Defendant hath not purſued the Authozity given 
by this Clauſe either within the Mozds o2 Meaning thereof, 
and tho' it is a remedial Law, yet conſidering the hard Me: 
thods it doth p2eſcribe, it ought to be taken as a penal Law, 
and ſo to be conſtrued very ſtriitly. 

That the Defendant hath not purſued the Authozity given, 
&c. appears thus, viz. 

"Tis found that the Goods belonged to the Plaintiff, and 
that Notice was given to him of the Diſtreſs, when by the 
expꝛels Mozds of the Ad, it ought to have been given to 
the Tenant of the Lands, fo otherwiſe the Deſign of this Law 
is not ſatisfied, becauſe the Tenant of the Lands might have 
paid the Rent, and ſaved the Goods, and if not, he might 
have replevied them; and 'tis not found that he refuſed to 
replevy them; ſo this Circumſtance is not purſued. 

* That a bare Poſſeſſion without a P2operty will entitle 


: one to a 12 will not be denied; fo2 tis frequent in 


our Books, that Treſpaſs will lie fo2 him in whoſe Poſſeſſion 


»Agiſtments are againſt any one who ſhall take them away. 
b. 48 Ed. 3. 20. b. Br. tit. Treſpaſs 68. 


Tis true, the A# mentions the Owner who hath a ſpecial 
Pꝛoperty as well as the Tenant, who hath a general Pꝛoper⸗ 
ty in the Goods, but it ſeems plain, that upon the Frame 
and Conſtruftion of this Clauſe the Perſon who hath the ge- 
neral Pꝛoperty ought to have Notice of the Diſtreſs, becauſe 
(as it has been obſerved) he might have replevied; and ſince 
no Man can diſcharge the Duty ſo well as the Tenant, 
therefo2e he ought to have the firſt Notice of the Diſtreſs. 

pe is likewiſe to be conſidered in the Conſequence of this 
— = if his Cattle are taken away, he cannot cultivate 

e Land, 


2d Point. Þþe hath not cauſed the Goods to be appzaiſed 
purſuant to the Statute, 


Becauſe a joint Authozity is given to the Perſon diſtrain⸗ 
ing and to the Sheriff, Under-Sheriff and Conſtable of the 
Hundred, &c. where the Diſtreſs is taken, to ſee the _— 

appꝛaiſed: 
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appꝛaiſed: Now if the Appꝛailement was without them, oz 
the Appzaiſers not twozn, oz if ſwozn but not by a pꝛoper 
Ollicer, all is void. 

Ind as to that the Diſtreſs was taken in two pundzeds, 
and the Appzaiſement by Perſons ſwozn by one Conſtable 
and not of that Hund2zed where Part of the Oiſtreſs was ta- 
ken; now the Statute requires the Conſtable of the Þun- 
died where the Goods were taken, to ſee them appꝛaiſed; 
ſo that both the Conſtables of both pundzeds had an Autho- 
rity over this Diſtreſs, becauſe taken in two Þundzeds, and 
the Conſtable of one Pundzed alone had no Power over the 
Goods taken out of his pundzed. 


Ik a Pan grant the Banoz of Dale in the County of 2 Rol. Abr. 
Wilts, and it extends as well into Berks as the other County, 5* 


yet no mo2e paſſeth than what is in Wilts. 


The Statute of W. 2. gives Pꝛoceſs in an Adlon of Maſte Cap. 14. 


againſt Guardians, Tenants in Dower, &c. and enafts, 
That if the Defendant do not appear upon the Summons, 
Attachment and Diſtreſs, the Sheriff ſhall take with him 
twelve Pen, and go to the Place waſted to enquire of the 
Waſte; this cannot be done by any other Perſon than the 
Sheriff, and it muſt be done at the very Place waſted, and 
no where elſe, 


So the Statute of Merton enacks, That where a Pan is 20 H. 3. c. 5. 


diſſeiſed, and recovereth in an Aſſize of Novel diſſeiſin, and 
is again diſſeiſed, by the fozmer Diſſeiſoz, that there he may 
have a Urit of Rediſſeiſin directed to the Sheriff, command- 
ing him, that aſſumptis ſecum coronatoribus he ſhall go to the 
Land in Perſon, &c. 


The Sheriff took with him but one Coroner, the other be- : Ban. gz. 


ing ſick; and upon Erroz to reverſe a Judgment in Rediſ: 
ſeiſin, it was reverſed fo2 that very Reaſon, becauſe the Au⸗ 
thozity given by the Statute was not ſtrickly purſued, and 
yet that was a remedial Law. 

The Diſtreſs in this Caſe is in Nature of an Execution, 
and therefoze being taken in ſeveral Pundzeds, the Conſta- 
bles of both theſe. Þund2eds ſhould have cauſed the Appꝛaiſe⸗ 
ment to be made, 


Econtra. The Queſtions do ariſe upon the Conſtrution of 
this Statute, the Pꝛeamble whereof ſhews that it was made 
fo2 the Benefit of the Landlozd, and not of the Tenant, 
and therekoze Notice to the Perſon of the Owner of the 
Goods is ſufficient; fo: what Reaſon can be given why it 
ſhould be left at the Manſion⸗houſe, but that the Owner 
might have Notice by his Tenant to replevy; and it could 

Vor. IV. 5 H never 
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never be intended that Notice ſhould be given to both, be: 
_ 'tis in the Power of either of them to make a Re: 
plevin. : 

*Tis the Owner of the Goods that is p2incipally concern- 
ed, and therefoze a perſonal Notice to him is much better 


than to be left either at the Dwelling-houſe, o2 any other 


notozious Place upon the Lands from which the Diſtreſs 
was taken. | 

2. As to the ſecond Point, the Ack juſtifies the Sale; fo? 
'tis not in the Mature of a penal Law, and ſo to be firily 
purſued, but tis a remedial Law, and muſt be conſtrued 
accozding to Equity. 

Jt pꝛopoſes a Gxtevance, and then p2ovides a Remedy by 
Appzaiſement and Sale of Goods, if not replevicd within a 
certain Time therein limited, 

This Appzaiſement was made by the Direfion of one 
Conſtable in the Pꝛeſence of the other, and the Concurrence 
of both o2 either of them ſeems not to be ſo neceſſary in any 
Thing relating to the Appzalſement, as to the giving the 
Dath to the Appzaiſers. 

The Conſtable is a known Officer in the Law; all which 
he is required to do by this A# may be done by Parol, viz. 
he may give Diretfons that the Appzaiſement may be duly 
made; and therefoze his Pꝛeſence only is ſufficient. 

bis Aſſiſtance is fo2 the Benefit of the Landlozd, fn ozder 
to pzevent any Bzeach of the Peace, and fo2 that Reaſon 
this Law ought to have the moſt favourable Conſtrufion 
that can be made. 

A ſmall Matter will amount to an Aiding oz Aſſiſting in 
a criminal Matter, but much ſmaller in a civil A, eſpe- 
cially where 'tis foz the Benefit of the Party; and here the 
Conſtables of both Þundzeds being p2eſent, and one admini⸗ 
ſtring the Oath in the P2eſence of the other, ſhews this was 
not only the Conſent, but the Ack of both, fo2 they both had 
Authozity to do it; and 'tis ſufficient ik done by one, be- 
cauſe there was no Neceſſity of adminiſtring two Daths. 

Neither is it material that the Conſtable of Andover was 
out of his pundzed, becauſe he having a ſufficient Authozity 
given him by the Statute may erecute it in any Place; and 
tho' he ſhould adminiſter an Dath out of the Pundzed, the 
Court will make a Conftrufion of the Statute ſo as to give 
a _ to the Party, if no Inconvenience is likely to 
enſue. 

Then as to the dxiving of the Cattle out of the Pundzed, 
'tis but one Diſtreſs, and muſt be taken as ſuch; and the 
Dziving, &c. is but the Continuance of the Taking. 5 

2 Uria. 
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Curia. Motice to the Owner is ſufficient; if not, tis ſup⸗ 
plied after a Uerdi# by the Mozds juxta formam Statuti noti- 
tiam dedit, &c. 

It ſcems to be at the Elefion of him who diſtrains, to 
give Notice either to the Tenant, oz to the Owner of the 
Goods. | 

Then as to the Diſtreſs, tho' it was taken in two Þun- 
dꝛeds, they being contiguous, tis but one entire Diſtreſs, 
eſpecially ſince it was taken at one and the ſame Time, and 
fo2 one entire Rent, and it ought to be put in one Pound, 
and therefoze the Place where the Diſtreſs was dziven, is 
the pꝛoper Officer within this Statute. 

In Treſpaſs fo2 taking of his Cattle in D. the Defendant 
juſtified ko: Damage-feaſant in his Freehold in S. from 
whence he bzought them to the Pound in D. and traverſed, 
that he took them there; this was adjudged repugnant, be- 
cauſe the D2iving them to the Pound in D. was only a Con- 
tinuance of the firſt Taking. 

Judgment was given fo2 the Defendant. 


Rex & Regina verſus Walcott. 


cott his Father. | 

MYany Erro2s were aſſigned, this Caſe depending ſeveral 
Terms in Court, but the moſt material Erroz was in the 
Judgment it ſelf, viz. quod interiora ſua extra ventrem ſuum 
capiantur, omitting ipſoque vivente comburentur. 

Theſe Mozds upon the firſt Argument ſeemed very eſſen⸗ 
tial, and ſeldom oz never omitted in any of the Pꝛecedents 
of Judgments fo2 Treaſon. 

Thoſe who claimed the Eſtate under the King's -G2ant, 
perceiving this to be of ſome Weight, did in another Term 
move, that Pꝛ. Tanner Clerk of the Indickments fo2 London, 
might attend, which he did, and p2oduced the Reco2d of the 
Attainder of Mz. Walcott in Court, and alſo the Indiment 
upon which he was tried; and it appearing that thoſe Mods 
were amongſt the Minutes taken by him, and indozſed on 
the Jndiment, it was pꝛaped that the Dmiſſion might be 
reftified, and the Recozd amended by the Minutes. 4 

ut 


Latch 60. 


Writ of Erro: was brought by John Walcott to reverſe cat temp. 
an Attainder fo2 a Treaſon committed by Thomas Wal- vs 95+ 


1 Salk. 371. 


Caſes in Parl. 


127. 
2 Salk. 153, 
106, 134, 
632, 162, 
167, 200, 
261, 


Id. Raym. 


141, 968, 
1307, 1472, 


1061, Kc. 1519. Caſ. temp. W. 3. 229, 248. Caf. temp. An. 84. Stra. 185, 739, 871, 911, 1026. 
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But this was oppoled by the Counſel on the other Side, 
becauſe if theſe Wiozds ſhould be inſerted, there would be 
then two Reco2ds; and it could not be a Queſtion upon 
which of thoſe Wo2ds this Writ was bzought; fo? certainly 
it muſt be upon the Reco2d entred at length, and ſettled by 
Advice of Counſel, and not upon theſe ſhozt Minutes taken 
by the Clerk. | 


In the 14th Pear of Caroli I. a Man was attainted of 


Murder befoze the Juſtices of Aſſize; he bzought a Uirit cf 
Erroz, and aſſigned koz Cauſe, that the Reco2d certified by 
the Clerk of the Afſize, was, viz. That he was indicted be⸗ 
koꝛe the Juſtices, &c. on the 18th of March, and tried bcfoze 
the 2oth of the ſame Month, which was an Erroz in Fact, 
becauſe it did not appear that there was any Continuance 
entred between thoſe Days, and tho' it was only a Piſpzi⸗ 
ſion in the Clerk in tranſcribing the Reco2d, yet the Court 
would not ſuffer it to be amended, it being a Criminal Caſe. 

Ik there is an Erro2 in Dꝛawing up the Reco2d, this 
Court cannot amend it, but it muſt be done by that Court 
where the Judgment was given, 

"Tis true, a Recozd of B. R. may be amended by another 
of the Common Pleas, but the Reaſon is, becauſe of Dimi⸗ 
nution alledged, which cannot be to the Seſſions of Saol⸗ 


delivery. 


Ante 162. 


The Reco2d not being amended, ft was thus argued fo? 


the Plaintiff in the Writ of Erroz, viz. That the Omiſlion 
of theſe Mozds was in a neceſſary and not in a fozmal Part 
of the Judgment. 

But in criminal Caſes, even Patters of Fozm are eſſen⸗ 
tial, and ſo held in this Court in the Caſe of the King and 
Tucker; and certainly if the Law takes Care that the Jndi#- 
ments ſhould be exact in Fozm, a much greater Care ought 
to be taken in the ſubſtantial Parts of the Judgment. 

Ever ſince the Reign of H. 7. in almoſt all the Pꝛecedents 
theſe Mozds are in the Judgment: There are ſome few 
Caſes where they are omitted, but thoſe were either dzawn 
up in Þaſte, o2 might be purpoſely left out, when the King's 
Pardon was intended fo2 the Criminal. 

'Tis likewiſe true, that this is a Treaſon at the Common 
Law; and that the Statute of Ed. 3. pꝛeſcribes no Fon 
of a Judgment in Treaſon, but pet this Judgment ſhall not 
be confozmable to thoſe at the Common Law befoze the 
Reign of H. 7. becauſe all thoſe Judgments were defefive - 
and entred only in ſhozt Notes, which was the true Reaſon 
of making the Statute of 29 Eliz. cap. 2. to confirm all At⸗ 

tainders 


Hill. 6 W & M in B R 1694. 


397 


— 


tainders of Treaſon made befoze that Time, which (as the 
Statute takes Motice) were either defetive by Cozruption, 
02 negligent keeping the Reco2ds. 


The like may be kaid of the Year-Books, which mention H 7. 24- 


only ſome ſhozt Notes of the Judgments in Treaſon, 'tis 
true, that of Humfrey Stafford is at length, but that Book 
and Brook in abzidging of it are both miſtaken; fo2 the Roll 
is, that ante mortem corda ſcindantur. 

Tudgments in Treaſon, which is the higheſt Offence that 
can be committed, ought to be certain and very erat; they 
were never yet diſcretionary, fo2 that would be to give the 
Judges a Power to favour ſome, and p2onounce moze ſevere 
Sentences againſt others, which they never did, oz will un- 
dertake to do; they only are to give ſuch Judgments which 
are directed by Law. 


Some Gariances may be found both in my Low Coke and 


Juſtice Staundford in Judgments of Treaſon, but they differ 3 lad. 2:0, 


only in immaterial Circumſtances, ſuch as dꝛawing on a Þur- 


dle, &c. but agree in all other Parts; and where they are —_— 
entred at length, theſe Wo2ds are always inſerted. 4 — 


So that theſe Moꝛds are neceſſary oz not; if not neceſſary, 4; 


then thoſe Judgments in which they are inſerted, are all 
wongful; but if neceſſary, then the Dmiſſion of them is 
ſhozt of what is required by Law, and by conſequence the 
Judgment is erroneous. | 


Econtra. Thoſe who argued fo2 the King, held, that dꝛaw⸗ 
ing, hanging and quartering are the ſubſtantial Parts of the 
Judgment, and the other Mozds are only in terrorem, and 
us be therefoze omitted, 

hat the Pꝛecedents of Judgments in Treaſon are vari⸗ 
ous, viz. ſome Things which have been afually done, as 
dꝛawing on the Þurdle, have been omitted in the Judgment. 

In that Judgment mentioned by mp Lo2d Coke in 3 Inſt. 
quod ſecreta membra amputentur are left out, and yet thoſe 
Mozds are neceſſary in the Execution of the Judgment it ſelf. 


They are inſerted in the Judgment in Staundford, but the Fleta lib. t. 
cap. 16. 


2 Inſt. 195. 


Prince of Wales's Caſe doth not agree either with my Loꝛd 
Coke 02 Staundford, fo2 the Judgment there is only combu- 
ſtus, &c. but doth not ſap in conſpectu ſuo. 

In all the antient Pꝛetedents theſe Mozds are left out, 
and with great Reaſon, fo2 tis inconſiſtent in Nature fo2 
4 =_ to be living after his Entrails are taken out of his 

ody. 
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In 26 Car. Rot. 56. in the Notes of the Clerk of the 
Peace of Middleſex theſe Mozds are omitted. 

So they are in Owen's Caſe, where the Court recited the 
Tudgment at large. 

The Statute of 25 Ed. 3. enaits what ſhall be Treaſon, 
yet that is declarative of the Common Law, and mentions 
no erp2eſs Fozm of a Judgment fo2 that Offence; ſo that 
notwithſtanding that A#, the Judgment in Treaſon muſt be 
as it ſtood at the Common Law. | 

Ik ſo, there is no certain Judgment fo2 this Crime found 


in any of the ancient Law-Books; fo2 they vary from the 


Reco2ds, and differ from each other. | 

Tf the Judgment in Staundford is Law, which agrees with 
this, ſaving only in the Omiſſion of theſe Mozds, then my 
Lozd Coke is miſtaken by leaving out that Circumſtance of 
dꝛawing upon a Þurdle. 

From this ft may be reaſonably collected, that he had ſeen 
all the Recozds; and upon Conſideration of the Judgments, 
it was his Opinion, that they did and might differ in Fozm 


accoꝛding to the Circumſtances of the Caſe. 


But if either the Year-book of H. 7. 02 the Abꝛidgment 
of that Caſe is Law, then Staundford and my Lo2d Coke 
are both miſtaken; the Judgment there is at length, 'tis 
that he be ſent back to the Tower, and put upon a Þurdle, 
and dꝛawn thzough London to Tyburn, and there hanged; 
that his Heart be cut out befoze he is dead, his Iþead cut 
off, and his Body divided into four Parts, and left to the 
Will of the King. 

Now this Judgment differs in many Things from the 
Judgment in my Lozd Coke, foz tis not ſaid quod ſuſpenda- 
tur per collum, no2 quod vivus ad terram proſternatur, no2 quod 
interiora ſua extra ventrem capiantur, ipſoque vivente combu- 
rentur. 
is true, the Judgment in the Earl of Leiceſter's Caſe 
agrees with that in the 3d Inſt. but Anno 5 R. 2. a Man 
was conviied befoze Treſilian Chief Juſtice, fo2 conſpiring 


the Death of the King, and the Judgment was quod viſcera 


de corpore ſuo extrahantur, & igne comburantur, which might 
be after he was dead. 

Neither have theſe Co2ds been in all the later Pꝛecedents, 
but if they had, it can be no Objeftion in this Caſe becauſe 
this Judgment is at the Common Law, and therefoze to 
argue from modern Pꝛecedents, is not to the Purpoſe. 


Beſides, 
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Beſides, the greateſt part of theſe Recozds vary from 
Staundford and my Lo2d Coke, and pet they ſtand good in 
Law; and it cannot be ſhewed where the Omiſſion of theſe 
Mozds was ever objeed; much leſs where an Attainder was 
ever reverſed fo2 this Reaſon, 

Therefoze if this Judgment ſhould be erroneous fo2 the 
Cauſe now obje#ed againſt it, many moze may be reverſed 
fo2 the Omiſſion of mo2e material Circumſtances. 


Curia. The Attainder ought to be reverſed fo2 the Omil: 
ſion of theſe Moꝛds. 

As this is the greateſt Crime, ſo it deſerves the greateſt 
Puniſhment, and it ſeems very agreeable to natural Juſtice 
that there ſhould be ſome Pꝛopoztion between them. 

Now tho' Death is ultimum ſupplicium, yet that is the 
Puniſhment fo2 Felony, which is an Offence of a leſs Ma- 
ture, therefoze Treaſon ſhould be puniſhed not only cum ul- 
timo ſupplicio, ſed cum aggravatione pœnæ corporalis, vel cum Smith de 
poena qua nulla aſperior, becauſe tis a Crime committed a- 4 Ang. 
gainſt the Body Politick in the Perſon of the King who 
is the pead of the Kingdom, and of whoſe Pꝛeſervation the Finch, Law, 
Law takes ſo great Care that it punicheth the very Jnten- #?, 2% 
tion to commit Treaſon againſt him; but no Ban can be 
guilty of a Felony without an At done. 

When the Law of England appoints a particular Judg- 
ment fo2 an Offence, 'tis not fn the Power of the Judges 
to alter it either by any Addition 02 Diminution. 

Tis true, there is no Act of Parliament (as has been ob- 
ſerved) which appoints a fozmal Judgment in High Treaſon, 
then ft muſt be conſidered what Judgment- was dire#ed by 
the Common Law in ſuch Caſes, and it will appear that the 
Pꝛecedents fo2 above 200 Years have been unikozm without 
the Dmiſſtion of thoſe Mozds, oz ſome of the ſame Impoꝛt. 

Theſe were mentioned, viz. in 1 H. 4. 1. in the Earl of 
Huntingdon's Caſe, where it is, That he be cut down alive, 
and his Entrafls taken out of his Body and burnt. 

In Humphry Stafford's Caſe, tis fn the Pear-book of H. 7. 
quod ante mortem cor ſcindatur; and Brook in abzidging of 
that Caſe mentions the Judgment moze fully viz. he tells 
us it was, Quod ante mortem corda ſcindantur, which compꝛe⸗ 
hends all the internal Parts. 

The next Attainder was of Edmund Bohun Duke of Buck- 
ingham; ft was Anno 13 H. 8, 'tis mentioned in Stow's Chro- 


nicle p. 513. and the Judgment is with theſe Wozds, 
2 


Jn 
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fol. 699. 


fol. 387. 


fol. 182. 


fol. 422, 423- 


Lib. 1. c. 16. 


2 Inſt, 195. 
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In Anno 3 E. 6. John Bury was attainted, tis mentioned 
in my Loꝛd Coke's Entries with theſe Hoꝛds. 

Anno 1 Mariæ Robert Dudley was attainted, tis pleaded in 
the Earl of Leiceſter's Caſe in the Commentaries with theſe 
MWoꝛds in that Judgment. 

Then Juſtice Staundford in his Look of the Pleas of the 
Crown, which he wꝛote Anno 2 Eliz. mentions a Judgment 
in Þigh Treaſon, with Tlozds which amount to the ſame 
Senſe viz. That his Entrails be burnt in his View. 

Tis ſo likewiſe in the Caſe of John Littleton which hap⸗ 
pened Anno 43 Eliz. tis pleaded in my Lo2d Coke's Entries, 
and ſo is the Judgment in his 3d Inſtitutes. 

And then in the Caſe of my Lozd Stafford which wag 33 
Car. II. it was debated what Judgment ſhould be given a- 
gainſt him, and a Motion being made that he ſhould have 
Judgment to be beheaded, 10 of the Judges were conſulted 
ik any other Judgment ſhould be given than what was uſual 
in ſuch Caſes, Whether it would wozk an Attainder of 
Blood? They were all of Opinion that they could not take 
Notice of any Judgment in the King's Courts but what 
was appointed by Law; and thereupon the Low High 
Steward p2onounced the ozdinary Judgment, viz. that his 


Bowels ſhould be ripped up befoze his Face and thꝛown in 


the Fire. | 
As to the Dbjeftions and Pꝛecedents pꝛoduced to maintain 
a contrary Dpinton, they may receſve this Anſwer. 


Object. Firſt, That this Judgment fs not erroneous by 
Reaſon of this Omiſſion, becauſe the Mozds vivus ad ter- 
ram proſternatur are of the ſame Senſe and Signification. 

Anſw. Thoſe Woods are in all the Pꝛecedents cited be- 
foe, but would not have been ſufficient if the ſubſequent 
Toms viz. ipſoque vivente comburentur, had been left out. 


Object. The Caſe of David Pꝛince of Wales has been ob- 
jeted, which happened Anno 9 Ed. 1. 'tis mentioned by Fle- 
ta, that he detractus ſuſpenſus decollatus diſmembratus & combu- 
ſtus fuit, but doth not ſay in conſpectu ſuo. 

Anſw. This was a Judgment in Parliament, which differs 
from the uſual Judgment not only in this, but in many 
other Things, as may be ſeen in Cotton's Abridgment 401. 


There 


p 
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TCbhere are 20 other Judgments in Treaſon bekoze the 25th 


of Ed. 3. in which theſe Tozds are omitted; but ft doth 


not appear by the Books fo2 what Species of Treaſon thoſe 
Attainders were. 

But thoſe Judgments were not only defeftfve in this, but 
fn many other Parts thereof; fo2 'tis not mentioned in any 
of them where the Quarters ſhall be dfſpoſed, &c. 


— 


So in thoſe Judgments in 21 R. 2. Rot. 22. and fn Eaſter Ld. Rayn. 1. 


Term againſt Henry Roper there was the ſame Defet, and 
in Zouch and Manner's Caſe it was defeftive in moze Partt- 
culars, viz. Quod Secreta membra amputentur & in igne ponan- 
tur, quod interiora extra ventrem capiantur & in igne ponantur & 
ibidem comburentur, is all left out. 

So that theſe and all other Pꝛecedents which can 02 may 
be p2oduced befoze the Reign of H. 4. ſignify but little to 
p2ove theſe Wlozds may be omitted in Treaſon fo2 conſpiring 
the Death ok the King, becauſe in thoſe Days they were 
very negligent in entring of Judgments, and therefoze (as 
has been obſerved) the Statute of 29 Eliz. was made to 
confirm thoſe irregular and miſtaken Entries. 

There may be ſome Judgments of a later Date p2oduced, 
wherein theſe- Tozds were left out, it may be in the later 
end of the Reign of King Charles II. but they were againſt 
Popiſh Recuſants, who had neither Lands oz Goods to fo2- 
feit, and ſo little Care was likewiſe taken .in entring of 
thoſe Judgments. 

The giving of Judgment againſt Malekadozs fs Part of 
the Conſtitution of the Government, and therefoze it was 
ſomething ertraozdinary to affirm at the Bar, that Judg- 
ments in Þigh Treaſon were diſcretionary, which indeed is 
only a ſofter Moꝛd fo? arbitrary. | 

Tf that Doctrine ſhould once paſs foz Law, then the 
Courts which give Judgments might make new Puniſh⸗ 
ments as they ſhould think moze ſuitable to the Crimes; 
they might pꝛonounce a Jewiſh Judgment, viz. that the Df- 
fender ſhould be ſtoned to Death; oz a Turkiſh Judgment, 


that he ſhould be ſtrangled; oz a Roman Judgment, that he 


ſhould be murder'd; oz a French Judgment, that he ſhould 
be b2zoken on the Wheel; all which are contrary to the known 
Laws of this Realm, 

This being then an eſſential Part of the Judgment ſettled 
and ſtated by the Common Law of England, the Omiſſion 
of theſe Wozds makes it vold. 

Like the Common Caſe of a Judgment in an Aſſumpſit 
fo2 81. Damages, and 2d. Coſts: The Entry was thus, 

Vol. IV. "1 ſſ. Ideo 


* 
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Yely. 107. ſſ. Ideo conf. eſt & c. quod (the Plaintiff) recuperet damna ſua 
per jurat &c. aſſeſſ. ad octo libras necnon 20 8. pro miſ. & cuſta- 
giis de incremento &c. omitting the 2 d. fo2 Coſts aſſeſſed by 
the Jury, which is not helped o2 included by, the Jncreaſe, 
that is, by the At of the Court ex officio, fo2 which Reaſon 
the Judgment is erroneous. 

Laſtly, This Reaſon was added to the Authozities befo2e 
recited, viz. if this Dmiſſion in the moſt ſevere Part of the 
Judgment ſhall not be Erroz, then thoſe Judgments which 
have theſe Mozds cannot be ſuppozted, becauſe a heavier 
Puniſhment is by that Means affiited on the Subjet than 
allowed by Law, and may fo2 that Reaſon be reverſed, 

Therefoze it muſt of I2eceflity be, that thoſe Cozds make 
a neceſſary Part of the Judgment in High Treaſon, and the 

DOmiſſion of them makes it erroneous, 

Neither is it impoſſible in Nature (as hath been objeted) 
that ſuch a Judgment ſhould be executed; fo2 Colonel Har- 
riſon, one of the Regicides, was cut down alive, and aftcr 
his Entrails were taken out of his Body, he roſe up, and 
had Strength enough left to ſtrike the Executioner. 

The Judgment was reverſed; which Judgment of Rever- 
ſal was afterwards affirmed in the Þouſe of Lozds. Show. 
Par. Caſes 1 29. : 


Hunt verſus Braines. 


Hill. 6 Rot. 411. 


Cal. temp. I Replevin fo2 taking bona catalla & averia, &c. The De- 
-+ es fendant made Cognizance fo2 the taking of averia only, 
Ld. Raym. fo that a Rent-charge of 100 l. per Annum was granted out 
225. 256, of the Lands, &c. payable half-yearly at Michaelmas and 
o+ 3:7 Lady-day, that 331. Parcel of 50 l. fo2 half a year's Rent be- 
504, 334 ing behind and unpald, he diſtrained, and co juſtifies the 
_— —— — A judicium & retorn' avcriorum bonorum & ca- 
Caſ. temp. t orum præ 0 n 

W. 3. 319, ” 

ew ph Caſ. temp. An. 219, 203. Caf. temp. Mac. 69, 70, 7. 1 Mod. Caf. in L. & Eq. 330. 
Comyns 42, 122, 247, 590. 


Cro, Car. Upon a Demurrer to this Avowzp, it was held to be in⸗ 
9 ſufficient, becauſe he did not ew when the other 171. was 
paid to make up the half Year's Rent. 

Belides, the Aﬀion was brought fo2 taking bona catalla & 
averia, and the Defendant avowed the taking of averia only, 
which is an Anſwer only foz the live Cattle, and not foz.the 
Whole, and foz theſe Reaſons the Plaintiff had 9 5 
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Williams, Executor of Melliſh, verſus Under- 
| Sheriff of Wilts. 4 Guy 


DE Plaintiff as Executoz to Melliſh, bzought an dr temp. 
Acklon on the Caſe againſt the Defendant fo} ag G 
falſe Reto2n, ſetting fozth, that his Teſtatoz 4 —— Raye: 
cobi had recovered a Judgment againſt one Smart 1%. © | 
fo2 140 l. and that he ſued out a Teſtatum Fieri fac. agafnſt 1 Vent. 30. 
him, which he delivered to the Defendant, who made Exe⸗ : $id. 48, 80. 
cution, and levied Goods, Sc. to the Galue of 101 l. and 4, 68. 
returned that he had levied only 19 l. 19s. which he was 733, 973, 
ready to pay; and that he had moze Goods in his PRIN Gr 
to the Ualue of 40 l. which remained with him pro defectu Nen. . 
emptorum, whereas in truth he had levied moze. Stra. 65, 
That afterwards Melliſh the Teſtatoz dlen, and nv for this 576: 
2 n the Plaintiff bzought an Acklon, and had a 
rd{t. 
And now it was moved in Arreſt of Judgment, that the 
Plaintiff, as Executoz, could not maintain this Atton, be- 
cauſe it was a perſonal Tozt done to his Teſtatoz, foz which 
the Erecuto2 could have no Remedy after bis Death. 


In 
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Cro. Cur. In Hillary Term 8 Caroli, this was made a Doubt in the 
297- Caſe of Purſtow and Prince, but my Loꝛd Rolle in abzidging 
pare 913. of that Cale tells us, that the Adion would not lle. 


Econtra. It will not be denied, but that an Action of Debt 
will lie againſt a Sheriff fo: Honey levied by Uirtue of an 
Execution, and not anſwered to the Creditoz; fo2 tho' there 

Hob. 206. ig no atual Contract between the Sheriff and the Creditoz, 

zer. pet Debt will lie upon a Contra tn Law; becauſe when the 

311, 447, Honey is levied, the Aﬀion ceaſes againſt the Defendant, 

455- 49+ and is transferred to the Sheriff; and if it could not be re: 
+ 12, Covered of him, there would be a manſfeſt Injury done to the 
| Party. 

Jt cannot be p2operly ſaid in this Caſe, that there is any 
Atual Carong oz Injurp done to the Perſon of the Teſtatoꝛ; 
fo2 if ſo, then moritur cum perſona; but 'tis an Jnjury done 
to his perſonal Eſtate in which he is repꝛeſented by his Exe⸗ 

4 Ed 3.c. 13. (uto2, and therefoze he may maintain this Action within the 
Equity of the Statute de bonis aſportatis in vita Teſtatoris, 
which gives him an Action of Treſpaſs fo; a Wrong done 
to his Ceſtatoz. 

Noy 87. An Executo2 may have a Replevin oz Detinue fo2 taking 

Lach ,. of Goods in the Life-time of his Teſtator, becauſe the Þ2o- 

Jones 173, Perty ſtill continues, and ſo doth the Wrong to his Eſtate 
in this Caſe, Wt - 

Therefoze ft hath been held, that he may have a Trover 
fo2 any Converſion in the Life of the Teſtator, and likewiſe 
an Eſcape upon mean P?oceſs, becauſe the Body of the Pii⸗ 
ſoner being a Pledge fo2 the Debt, the Erecuto2 might be 

, otherwiſe without any Remedy. 

A — 60. So he may have Debt againſt a Pariſhioner fo2 not ſet- 

3 ting out of Tithes in the Time of his Teſtator, becauſe the 

2Wms.(6;7). Statute makes it a Duty. 

Therekoze tho' tis true, that a perſonal AﬀMfon dies at 
Common Law with the Perſon, yet upon the Equity of this 
Statute a Wrong. done to his Eſtate ſtill remains. 

Judgment was given fo? the Plaintiff niſi cauſa. 


Gibbons werſus Pepper. 


Id. Rayn. IN Aſſault and Battery the Defendant pleaded, that he 
2 4k. 65 was riding on a Pozſe in the Þighway, and that on a 
Stile 72. ſudden Fright the Þozſe ſtarted and run upon the Plaintiff, 
: Vent. 295- who continued in the Way after he was called to go out, 
2 Jones 295, which was the ſame Afſault. 

by 44 I : To 


ym. 
125. Caf, temp. W. 3. 97, 121, 376, 377. Caf, temp. Mac. 304, 307, 308. 
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To this Plea the Plaintiff demurred, and ft was moved 
in Behalf of the Defendant, that what he had pleaded, was 
a ſufficient Excuſe, fo? it was no Neglet in him, and the 
Miſchief done was inevitable. 

'Tis like the Caſe of Weaver and Ward, where in Tref: Hob. 134. 
paſs, Aſſault and Battery, the Defendant pleaded, that he ** 4. 
was a trained Soldier, and that he and the Plaintiff were Jian, 564. Pl 

under one Captain, and in muſtering he diſcharged his ; vl 
Gun, which caſualiter, & per infortunium & contra voluntatem | | 
ſuam did hurt the Plaintiff; and it was there held, that ik : i 
the Defendant had pleaded that he could not have avoided 
it, 02 that the Plaintiff had run croſs the Gun when it was 
diſcharging, 02 had ſet fozth the Circumſtances fo that it 
might appear to the Court to be inevitable, that ſuch a Plea 
had been a ſufficient Juſtification. | 

ut it was anſwered, that Caſe was not parallel with 
this, becauſe the Fact was confeſſed there; but the Battery | 
0 


— === > 


is not anſwered here; he ſhould have pleaded the General 
Iſſue, fo2 if the bÞozſe run away againſt his Mill, he would 
not have been found Guilty, becauſe in ſuch Caſe ft cannot 1 
be ſaid with any Colour of Reaſon to be a Battery in the ; 
Rider. The Plaintiff bad Judgment. | "4 


Derrier verſus Arnaud. 


Hill. 6 Willielmi, Rot. 4.16. 


112 — aſſumpſit. The Defendant pleaded that the Plain- 
tiff was alienigena in Regno Franciæ ſub Ligeantia adverſarii 
Domini Regis, &c. ORIUNDUS. 
And upon a Demurrer Exception was taken to this Plea, 
becauſe 'tis not a direct Affirmative that the Plaintiff was 
alienigena; it ſhould have been Natus, and not oriundus. 


Curia. Jn a real Action the Wo Alienigena had been well 
enough, but ſome Doubt being made whether it was ſo in ** 
this Caſe a karther Day was taken to conſider of it; and ““ 
afterwards ſome Pꝛecedents being cited out of Raſtal, where Entr. 252. b. 
the (02d natus was ſupplied by oriundus, the Plea was held es. ö. 
good. 


Vol. IV. 5 L St. Leger 
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St. Leger verſus Pope. 


Dominus Rex & Domina Regina mandaverunt dilecto & fideli 
ſuo Georgio Treby militi capital. Juſtic. ſuo de Banco breve 
ſuum clauſum in hæc verba, viz. 


NUliielmus & Maria, &c. Reponſ. Georgi Treby militis capi- 

tal. Juſtic. infranominat. Recordum & proceſſum loquelæ 
unde infra fit mentio cum omnibus ea tangen. coram Domino 
Rege & Domina Regina ubicunque &c. ad diem infracontent, 
mitto in quodam Recordo huic brevi annex. prout interius mihi 
præcipitur Georg. Treby Plita irrotulat. apud Weſtm. coram 
Georgio Treby milite & ſociis ſuis juſticiariis Domini Regis & 
Dominæ Reginæ de Banco de 'Termino ſancti Mich'is Anno 
Regni Domini & Dominz Willielmi & Mariz Dei gratia &c. 
quinto, Rot. 337. 


Middleſex ff. Johannes St. Leger nuper de parochia ſancti 
Martini in Campis in Com. prad. Armiger alias dictus John 
St. Leger of Donocale Eſq; ſummonitus fuit ad reſpondend. Ro- 
gero Pope Ar. de pl'ito quod reddat ei centum & ſeptem libras 
& decem ſolidos quos ei debet & injuſte detinet &c. Et unde idem 
Rogerus per Johannem Oliver Attorn' ſuum dicit quod cum præ- 
dict. Johannes St. Leger & Rogerus Pope octavo Die Julii Anno 
Dom milleſimo ſexcenteſimo nonageſimo primo apud paroch. 
ſanct Martini in campis in comitatu Middleſex Latrunculis luſer. 
ad ludum Anglice voc. Back⸗-Gammon cumque ad ludum illum 
præd. Rogerus adtunc & ibidem uno jactu jecit quatuor ſuper 
unam aleam & quatuor ſuper alteram aleam Anglice thꝛew two 
Fours cumque ſiperinde pred. Rogerus adtunc & ibidem tetigit 
& paulatim movebat duos latrunculorum ſuorum Angl' two of 


his Table-men ſed non amovebat illos a ſtatione ſua Anglice 


- from the Point they ſtood on cumque ſuperinde adtunc & ibi- 


dem pignore certat. fuit Anglice a Mager was laid inter præ- 


dict. Johannem St. Leger & præfat. Rogerum modo ſequenti vi- 
delt. quod præd. Rogerus ſolveret præfat. Johanni St. Leger cen- 
tum & quinquaginta nummos aureos Anglice vocat. Guineas ſi 


præfat. Rogerus tenebatur jure luſus illius amovere Anglice tu 
5 Play 
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Play duos Latrunculos illos quos ita movit quodque przd' Jo- 
hannes St. Leger ſolveret præfat. Rogero centum nummos aureos 
ſi præd. Rogerus non tenebatur jure luſus illius amovere Anglice 
to Play duos latrunculos illos quos ita movit & præd. Johannes 
St. Leger & Rogerus adtune & ibidem pro determinatione pig- 
norationis illius Anglice of that Mager poſuer. ſe ſuper judicium 
Atrienſis Anglice of the G200m-Pozter of England cumque 
præd. Johannes St. Leger eiſdem die & Anno ſuprad. apud pa- 
roch. præd. per ſcriptum ſuum figillo ſuo ſigillat. Curiæque dicti 
Domini Regis & Dominz Reginæ nunc hie oſtenſ. cujus dat' eſt 
eiſdem die & Anno cognovit pignorationem pred. Anglice the 
ſaid Mager & præd. Johannes St. Leger per idem ſeriptum obli- 
gavit ſeipſum ſolvere præfat. Rogero Pope vel ordini ſuo Centum 
nummos aureos Ang]. vocat. Guineas quando Atrienſis Anglice 
ſo ſoon as the Gzoom-⸗Poꝛter adjudicaret Anglice ſhould give 
his judgment in caſu illo ſi accideret quod judicium illud foret 
contra pred. Johannem St. Leger & idem Rogerus in fact. dicit 
quod poſtea poſt confectionem ſeripti pred. & ante impetrationem 
brevis originalis præd. Rogeri in Curia hic ſcilicet 31 Die Julii 
Anno Domini 1691. ſupradicto quidam Thomas Neale Armiger 
tempore confectionis ſcripti prædict' & diu antea & abinde adhuc 
exiſten. Atrienſis Anglice the G2z0om-Pozter of England in caſu 
præd' adjudicavit contra præd. Johannem St. Leger feilicet quod 
præd. Rogerus non tenebatur jure luſus illius amovere Anglice to 
Play duos latrunoulos illos quos ita moviſſet niſi moviſſet illos a 
ſtatione ſua Anglice off from the Point quodque centum nummi 
aurei Anglice vocat. Guineas tempore confectionis ſeripti præd. 
& diu antea fuer. & adhuc exiſtunt valoris prædictarum Centum 
& ſeptem librarum & decem ſolidorum ſcilicet apud parochiam 
præd. in Com. præd. unde præd. Johannes St. Leger adtune & 
ibidem habuit notitiam præd. tamen Johannes St. Leger licet ſæ- 
pius requiſit. præd. Centum & ſeptem libras & decem ſolidos ei- 
dem Rogero non reddidit ſed ill. ei hucuſque reddere omnino 
contradixit & adhuc contradicit unde dicit quod deteriorat. eſt & 

dampnum het. ad valentiam 40 l. & inde producit ſectam &c. 
Et præd. Johannes per Edmundum Hubberfeild Attorn. ſuum 
ven. & defend. vim & injuriam quando &c. Et petit auditum 
ſcripti præd. & ei legitur in hæc verba iſ. J John St. Leger of 
Donocale Eſq; do own that J have betted with Lieutenant 
Colonel 
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Colonel Roger Pope one pundzed Suineas againſt an Pun⸗ 
dꝛed and fifty, concerning a Diſpute ariſing on the Manner 
of playing a Caſt at Back-gammon, which is ſtated and 
ſigned by us both, and Captain Francis Chantrel, and referred 
to the Deciſion of the GSꝛoom⸗Pozter of England. And J do 
by theſe P2eſents oblige my ſelf in the Mozd and Þonour 
of a Gentleman, to pay unto the ſaid Roger Pope oz his 
Ozder, oz whom he appoints to receive it, one Þund2ed Gui: 
neas ſo ſoon as the G20om-Pozrter gives; his Judgment on 
the Caſe, if it ſo happen that the Judgment be againſt me. 
The Queſtion to the G20om-Pozter is ſtated under the Let⸗ 
ters of A. B. and C. John St. Leger is meant by A. and Ro- 
ger Pope by B. Given under my Hand and Seal this 8th 
Day of July 1691. Quibus leis & auditis idem Johannes di- 
cit quod ipſe de debito pred. virtute ſcripti præd. onerari non de- 
bet quia dicit quod in ſtatuto in Parliamenti Domini Caroli ſe- 
cundi nuper Regis Angliæ inchoat. apud Weſtm. in Com. Mid- 
dleſex octavo Die Maii Anno Regni dicti Domini nuper Regis 
decimo tertio & per diverſas Prorogationes & adjournament. ibid. 
continuat. uſque decimum ſextum diem Martii Anno Regni ejuſ- 
dem nuper Regis decimo ſexto inter alia authoritate ejuſdem Par- 
liamenti ordinat. & inactitat. fuit quod ſi aliqua perſona vel per- 
ſonæ ad aliquod tempus vel tempora poſt viceſimum nonum diem 
Septembris in Anno Domini 1664. luderet ad & cum pictis char- 
tis Anglice Cards aleis latrunculis &c. (reciting the Statute) 
prout per eundem actum inter alia plenius apparct Et idem Johan- 
nes in facto dicit quod poſt 29 diem Septembris Anno Domini 
1664. ſupradict. & ante confectionem ſeripti pred. ſcilicet præd. 
octavo Die Julii Anno Domini 1691. ſuprad. apud paroch. pred. 
in Com. præd. ipſe idem Johannes & præd. Rogerus ludebant 
cum aleis ad quendam ludum vocat. Back-gammon quodque 
præd. Centum nummi aurei vocat, Guineas in præd. ſcript. men- 
tionat. adtunc & ibidem ad unum tempus & unum congreſſum An- 
glice meeting fuerunt pignorat. Anglice betted per eundem Jo- 
hannem cum præd. Rogero & perdit. in luſu illo & non cum vel 
pro pecuniis depoſit. Anglice ready Poney quodque pred. cen- 
tum nummi aurei vocat. Gufneas tempore pignorationis illius An- 
elice at the Time of the ſaid Bett necnon tempore adjudica- 
tionis in narratione præd. Rogeri per Thomam Neale in eadem 

3 | narratione 
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narratione mentionat. fer ſuppolit, * fuerunt — ultra ſummam. 
centum librarum viz. valoris oentum 8 ſeptem libratum & decem 
ſolidorum ſuperius petit. viz. apud parochiam præd. in Com. præ- 
dict. quodque præd. oentum. nummt aurei temporr aſks illius nu 
fuerunt pignorat. Anglice betted in petuniis depoliti Anglice'reavy 
Monep neque tempore adjudication.” præd. it Häarratione prized! 
fieri ſuppoſit ſolut. ſed pro ſecuritate ſolutionis pred: centumn num⸗ 
morum aurcorum per ipſum Johannem cum pred. 'Rogero ut pre: 
fertur pignorat. Anglice betted idem changes ſtea, ſeilicet ptæ- 
dicta octavo die Juli Anno Domini 1 5 eenteſimo nona- 
gelimo primo ſupradicto apud paroch. pred; i in Com. præd. ſerip- 
tum przd” in narratione præd. mentionat præfat. Rogero dedit 
ſigillavit & ut factum ſuum deliberavit per quod ac vigore ſtatuti 


præd. in co caſu inde edit. & prouiſ. ſeriptum præd. ſuit & eſt vas | 


cuum & nullius vigoris in lege & boc parat. «ſt: verificare unde 
petit judicium fi ipſe de debito ae * ſenpti pred: or one- 


rari debeat &c. ö 77 
4 : 35633 57 


To this Plea the Plaintif Wenner. and the Defendaii 
joined in Demurrer; and Judgment was given fo2 the Plain- 
tiff in the Common Pleas; and naw a Writ. of Erroz was 
bꝛought, and the general Erro Ne wi in. nullo eſt erra- 
tum wor CASHING ara | 
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St. 5 verſus Pope... 
The Caſe. 
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ve Dlainlit and Defendant were n at Mack 5 Mod. 4. 


gammon, and the Plaintiff in the Ation touched” the » Sek. 344- 


Tablemen, but did not remove them from the Points; a F. . 8. 
Diſpute ariſing between them ended in a Mager, which was s. C: 


reduced into Writing, by which the Plaintiſt in Erro2 was 
obliged to pap Mz. Pope an hundzed Guineas if he was not 
bound by the Courſe of Play, to remove and play thoſe Ca⸗ 
blemen he touched, and Mz. Pope was to pay him 150 Gul⸗ 
neas if he was obliged. 
- This Wager was to be decided by the Groom-Porter, who 
gave Judgment, that 2. Pope was not obliged to play the 
Men he touched; whereupon the Þund2ed Gutneas were loft, 
fo2 which the Adlon was bꝛought below, and upon the Sta: 


Vor. IV. 5'M tute 


Caf. temp. 
Mac. 336. 
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tute —— Judgment was giden fo2 the Plaintiff, and 
now it was argued fo? the Plaintiff in Erroz. 
That the Demand was w2ong, becauſe the Note on which 
the Adlon is bzought is fo2 Payment of Guineas; now Guincas 
quatenus ſuch cannot be -demanded, becauſe they are of no 
2 determinate Ualue, fo2 they may be altered, ad- 
ded 02 diminiſhed by Pꝛeragative; and therefoze the Statute 
5.& 6 Ed. 6. pꝛohibits the buying of Coin, becauſe no Þer- 
ſon can ſet a Ualne thereon but the King. 

Belldes, Guineas are by Pꝛoclamation at 20s. Ualue and no 
mo2e; and if fo, the Plaintiff has a Judgment fo2 moze than 
the Law allows, and this being an Engliſh Coin, you cannot 

LA. Raym. Declare for ft ad valentiam &c. as tis uſual fo2 fozeign Coin, 
1 in which Caſe the Aﬀton is bzought in the Detinet only, be⸗ 
W. 3. 100, Cauſe the Ualue of ſuch Coin is not known to the Court, 
341. and therefoze tis uncertain what Sum ſhall be recovered, 

But fo2 Engliſh Coin the Action is always bzought in the 
Debet and Detinet, and without ad valcntiam. 

Ik therefo2e the legal Clalue of a Guinea is 20s. the Plain- 
tiff hath obtained an unlawful Judgment, viz. foz moze than 
the Qalue , if it is above 20s. then the Sum will amount to 
more than 100 l. and fo within the Statute of Gaming. 
To this it was.ariſwered, That the Writing voth warrant 
the Declaration and the Demand, fo2 ff Guineas are not of 
the noted and common Coin of the Kingdom, and of no cer- 
tain Ualue, then they are as fozeign Coin to the Court, and 
they may be demanded 'as:\n:that-Caſe, ſo:likewiſe in this by 
ſo many Pieces of Money valoris, &c. and in the Debet and 
Detinet, becauſe the Ualue of them is red ted to a Certainty. 

But ik the Demand here had deen of Guineas only, without 
ſaying ſo many Pieces of Gold, then it had been like the 
Demand of Doklars ſn*fozetgn Coin, and the Acton muſt 
have been dzought in the Detinet, becauſe the Ehing in Spe⸗ 
cle is demanded, 

2 Then as to the Statute of Gaming it doth not concern 


70, 97, 258, 
336, 540. 


—_— — 
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7155.50, the Declaration aud the Note therein ſet foith; foz the At. 
1048, 1079, tlon was grounded on a Wager, and the Plaintiff * 
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that the Defendant per ſcriptum ſuam'&c. cognovit pignoratio- 


nem, Anglice the Wager, and upott Oyer of the Edtiting 
there is nothing therein relating to ſuch an Acknowledgment, 
fo that he made that to be a Part of the Deſcription ot the 
Uriting which ſhould have come in by Map of Averment 
out 'of it, viz. he ought to have averred that the Mager in 
the Mriting, and fox which the Afton was bzought was the 
lay Wager, ke. and {92 this Reaſon the Judgment was 
re iN 


Strode werſus Birt. 
Trin. 6 Rot. 515. 


Ominus Rex & Domina Regina Mandaver. dilecto & fideli 

ſuo Georgio Treby Mil. Capital. Juſtic. de Banco breve 

ſuum clauſum in hæc verba viz. GulicJmus & Maria Dei Gratia, 
Angliæ Scotiæ Franciz & Hiberniz Rex & Regina fidei 'defen- 
ſores &c. dilecto & fideli ſuo Georgio Treby Milit. Capital. Juſti- 
ciario ſuo de Banco ſalutem Quia in recordo & proceſſu ac etiam 
in redditione judicii loquelæ quz fuit in Curia naſtra coram vobis 
& Sociis veſtris Juſticiariis noſtris de Banco per Breve noſtrum 
inter 'Thomam Byrt & Edwardum Strode Armigerum & Nichar- 


dum Thorn de quadam tranſgreſſione ſuper caſum cidem Thomez 


per przfat. Edwardum & Richardum illat. ut dicitur Error inter- 
venit manifeſtus ad grave damnum ipſorum Edwardi & Rich ardi 
ſicut ex querela ſua accepimus nos errorem {i quis fuerit modo de- 
bito corrigi & partibus præd. plenam & celerem juſtitiam fieri 
volentes in hac parte vobis mandamus quod ſi judic. inde reddit. 
ſit tunc recordum & proceſſum præd. cum omnibus ea tangen. no- 
bis ſub ſigillo veſtro diſtincte & aperte mittatis & hoc bre ve ita 
quod ea habeamus in Octab. purificationis beatz Mariæ ubicurique 
tunc fuerimus in Anglia ut inſpect. record. & proceſſu pred” ulte- 
rius inde pro errore ill. corrigend. fieri faciamus quod de jure & 
ſecundum legem & conſuetudinem hujus Regri Angliæ fuerit fa-- 
ciend. Teſte nobis ipſis apud Weſtm. viceſmo nono die Januarit 
An. Reg. noſtri quinto. © Paget. 


Reſponſ. Georgii Treby Mil. Capital. Juſticiar. infranominat. 
Record, & proceſſ. loquelæ unde infra fit mentio cum omnibus 
ea 


— _ an 
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ea tangen. coram | Domino Rege & Domina Regina ubicungue 

&c. ad diem infracontent. mitto in Wore recordo huic brevi 

annex. prout interius voi præcipitur. Geo. Treby, 
1 2 


| Placita irrotulat. apul Weſtm. coram Georgio Treby M ili. 


„ ox, 


elmi & Dominæ Mariæ Dei gratia 3 Scotiæ Franciæ & Hi- 
berniæ Regis & n hidei . c. quinto Rot. 343. 
Somerſet fl. n Strode aper de Downlide in Com. 
præd. Armiger & Richatdus Thorne nuper de eadem Yeoman 
Attach. fuerunt ad reſpondend. Thomæ Byrt de placito tranſgr. 
ſuper eaſum 8c: Et unde idem Thomas per Galfridum Pottinger 
Attorn. ſuum queritur quare cum ipſe idem Thomas Byrt primo 
die Maii Anno Regni Domini Regis & Dominæ Reginæ nunc 
ſecundo & continue abinde poſtea hucuſque legitime poſſeſſionat. 
fuit & adhuc poſſeſſionat. exiſtit de & in uno tenemento continen. 
in ſe unum molendinum fullonicum unum molendinum granaticum 
unum clauſum paſturæ unam rodam terræ & unam peciam terræ 
vocat. Wythybed cum pertin. in Paroch. de Shepton Mallet in 
Com. præd. ac per totum idem tempus ipſe idem Thomas Byrt 


de jure habuiſſet & habere & gaudere debuiſſet communiam pa- 
ſturae in mille Acris terræ vocat. Sendip Fozeſt in Com. præd. 


pro omnibus averiis ſuis communicalibus in & ſuper tenementa 


prædicta cum pertin. levan & cuban quolibet anno omni tempore 


anni tanquam ad tenementa ſua prædicta ſpectan. & pertinen. præ- 
dict. Edwardus & Richardus præmiſſorum non ignari ſed machi- 


nan & malitioſe intenden. cundem Thomam Byrt in hae parte 


minus rite prægravare injurare & quam plurimum damnificare & 
ipſum Thomam Byrt de communia ſua præd. in præd. mille acris 
terræ vocat. Mendip Fo2eſt & de uſu proficuo & beneficio inde 


magnopere & minus juſte impedire & deprivare ac ipſum Tho- 


mam pejorare & deteriorare ipſi iidem Edwardus & Richardus 


eodem primo die Maii Anno ſecundo ſupradicto apud Shepton 
Mallet pred. ſolum & fundum præd. mille acrarum terræ vocat. 


Mendip Fozeſt in diverſis locis ejuſdem Foreſtæ effoderunt & 


ſubverterunt & quam plurima antra pro cuniculis Angl. Cony- 
Boꝛoughs, adtunc & ibidem fecerunt & erexerunt & cuniculos 


adtunc 
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adtunc & ibidem in eiſdem mille Acris terræ vocat. Mendip Fo- 
reſt locaverunt & propagaverunt & antra & cuniculos ill. ibĩdem 
per totum tempus ill. cuſtodiverunt & continuaverunt qui quidem 
Cuniculi quam plurimam part' herbæ ibid. creſcen. diverſis diebus 
& vicibus infra tempus præd. depaſt. fuerunt ſpoliaverunt concul- 
caverunt & conſumpſerunt iidemque Edwardus & Richardus eo- 
dem primo die Maii Anno ſecundo ſupradicto & diverſis diebus 
& vicibus infra tempus præd. in eiſdem mille acris terræ vocat. 
Mendip Fozeſt quam plurimos laqueos & tendiculos ibidem ſpar- 
ſim fixerunt poſuerunt cuſtodiver. & fingi & poni procuraverunt 
per quod viginti oves ipſius Thomæ Byrt in & ſuper tenementa 
ſua prædicta cum pertin. levan. & cuban. per ipſum ad herbam in 
ciſdem mille acris terræ vocat. Mendip Fo2eſt tunc creſcen. de- 
paſcen. impoſit' uten? communia ſua pred. in laqueos & tendicu- 
los ill. ibidem incider. & ibidem capt. quamplurimum damnificat. 
detoriorat. & ſpoliat. fuerunt & nullius uſus five valoris eidem 
Thomæ adtunc & ibidem devenerunt ratione quorum quidem 
præmiſſorum idem Thomas communiam ſuam præd. pro ovibus & 
averiis ſuis præd. in & ſuper tenementa ſua pred. cum pertin. le- 
van. & cuban" per totum tempus przd' habere uti ſeu gaudere in 
tam amplo & beneficiali modo prout debuit uti ſeu gaudere non 
potuit ſed idem Thomas uſum proficuum commoditat. eaſiamentꝰ 
& beneficium Communiz paſturæ ſuz pred. in præd. mille acris 
terræ vocat. Mendip Fozeſt per totum idem tempus perdidit & 
amiſit ad dampnum ipfius Thomæ Centum librarum & inde pro- 
ducit ſectam &c. 


Et prædict. Edwardus & Richardus per Henricum Godfrey At- 
torn' ſuum ven. & defend. vim & injuriam quando & c. Et dicunt 
quod narratio præd. materiaque in eadem content. minus ſufficien. 
in lege exiſtunt ad ipſum Thomam actionem ſuam præd. inde ver- 
ſus eoſdem Edwardum & Richardum habend. ſeu manutenend. ad 
quam quidem narrationem iidem Edwardus & Richardus neceſſe 
non habent nec per legem terræ tenentur reſpondere & hoc parat. 
ſunt verificare unde pro defectu ſufficien. narration. in hac parte 
idem Edmundus & Richardus petunt judicium & quod præd. 
Thomas ab actione ſua præd. inde verſus ipſos habend. præcluda- 
tur &c. Et pro cauſis motation. in lege iidem Edwardus & Ri- 
chardus dicunt & oſtendunt Curiæ hie quod præd. Thomas in 
narratione ſua præd. non monſtrat aliquam preſcription” ſeu ali- 
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quem alium titulum ad communiam præd. habend. ac etiam dicta 
narratio valde incerta eſt & caret forma. 


Et prædict. Thomas ex quo ipſe ſufficien. materiam in lege in 
narratione ſua præd. ad action. ſuam præd. verſus præd. Edwar- 
dum & Richardum habend' manutenend. ſuperius declaravit quam 
ipſe parat. eſt verificare quam quidem materiam præd. Edwardus 
& Richardus non dedicerunt nec ad eam aliqualiter reſpondent 
ſed verificationem ill' admittere omnino recuſant idem Thomas 
petit judicium & damna ſua occaſione præmiſſor. ſibi adjudicari 
&c. Et quia Juſtic. hic ſe adviſare volunt de & ſuper præmiſſi 
priuſquam judicium inde reddant dies inde dat. eſt partibus præd. 
hie uſque a die ſancti Michaelis in tres ſeptimanas de audiend' 
inde judicio ſuo eo quod jidem Juſtic. hic inde nondum & c. ad 
quem diem hie venit tam præd' Thomas quam prad. Edwardus & 
Richardus per Attorn. ſuos præd. & ſuper hoc viſis præmiſſis & 
per Juſticiar. hic plenius intellectis videtur eiſdem Juſticiarꝰ quod 
narratio præd' in forma præd. fact. & declarat. ac materia in ca- 
dem content. ſufficien. in lege exiſtunt ad ipſum Thomam actio- 
nem ſuam præd. verſus præfat. Edwardum & Richardum habend. 
manutenend. prout præd. Thomas ſuperius allegavit ac quod idem 
Thomas dampna ſua occaſione præmiſſorum verſus præfat. Edwar- 
dum & Richardum recuperare debeat ſed quia neſcitur quæ damp- 
na idem Thomas ſuſtinuit occaſione præmiſſorum præcept. eſt Vic. 
quod per ſacr um proborum & legal ium hominum de balliva ſua 
diligenter inquirat quæ dampna idem I homas ſuſtinuit tam occa- 
ſione præmiſſorum quam pro miſis & cuſtagiis ſuis per ipſum circa 
ſeam ſuam in hac parte appoſit. & Inquiſitionem quam &c. Vic. 
conſtare fac. hic in Octab Sancti Hilarii ſub ſigillo &c. & fi gi 
lis &c. 


Ad quem diem hic venit præd. Thomas per Attorn. ſuum præd. 
& Vic. videlicet Robertus Siderfin Armiger modo mand. hie quan- 
dam inquiſitionem coram eo apud Civitat. Wellen' in Comitatu 
præd. 1 2 die Januarii ult. præterit. per ſaer um duodecim &c. capt. 
per quam compertum exiſtit quod præd. Thomas ſuſtinuit dampna 
occaſione præmitlorum ultra miſ. & cuſtag. ſua per ipſum circa 
ſectam ſuam in hac parte appoſit. ad quinque ſolid. & pro miſ. & 
cuſtagiis ill. ad duos denarios Ideo conſ. eſt quod prædict. Tho- 


mas recuperet verſus præfat. Edwardum & Richardum dampna 
ſua 
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ſua prod. ad quinque ſolidos & duos denar. per inquili tionem 
præd. in forma præd. compert' necnon quindecim libras quatuor- 
decim ſolidos & decem denar. eidem Thomæ ad requiſition. ſuam 
pro milis. & cuſtagiis ſuis. per Curiam hie de incremento adjudi- 
cat. quz quidem dampna in tato ſe attingunt ad 161. & prad: 
Edwardus & Richardus in mia. &c. Sign. 28 die Februarii Anno 
ſexto Willielmi & Marie. 

Poſtea ſcilicet die Veneris prox. ah Craſtinum Sante Trini- 
tatis Anno Regni Domini Willielmi & Dominæ Mariæ nunc Re- 
gis & Reginæ Angliæ &c. ſexto coram Domino Rege & Domina 
Regina apud Weſtm. venerunt prædict. Edwardus Strode & Ri- 
chardus Thorne per Petrum Courtney Attorn. ſuum & dicunt 
quod in recordo & proceſſu prædict. ac etiam in redditione judicii 
præd. manifeſte eſt erratum in hoc videlt. quod per recordum 
præd · apparet quod judicium ill. in forma præd. reddit" reddit. fuit 
pro præd. Thoma Byrt verſus præd. Edwardum Strode & Richar- 
dum Thorne ubi per legem terræ hujus Regni noſtri Angliæ judi- 
cium illud reddi debuiſſet pro prædict. Edwardo Strode & Ri- 
chardo Thorne verſus eundem Thomam Byrt Ideo in eo mani- 
feſte eſt erratum, erratum eſt etiam in hoc quod non habetur ali- 
quod Breve original. inter præd. partes de placito præd. ad war- 
rantizand. narrationem præd. Thomæ Byrt præd. de recordo affi- 
lat. nec de recordo reman. in cuſtodia cuſtodis Brevium dict. Do- 
mini Regis & Dominæ Reginæ de Banco præd. Ideo in eo ſimi- 
liter eſt erratum & iidem Edwardus Strode & Richardus Thorne 
petunt Breve dicti Domini Regis & Dominz Reginæ præfat. cu- 
ſtod. brevium ipſorum Domini Regis & Dominæ Reginæ de Ban- 
co præd. dirigend. ad certificand. dict. Domino Regi & Dominæ 
Reginæ plenius inde veritatem & eis conceditur &c. per quod 
præcept. eſt Willielmo Thursby Armigero Cuſtod. brevium dict. 
Domini Regis & Dominæ Reginæ de Banco prædict. quod ſcru- 
tatis Brevibus originalibus de Com' Somerſet. de Termino ſanctæ 
Trinitatis Anno Regni dict. Domini Regis & Dominz Reginæ 
nunc quinto in cuſtodia ſua de recordo exiſten. & quid de eodem 
brevi invenerit una cum retorn' ejuſdem adeo plene & integre 
prout coram ſe remanet dict. Domino Regi & Dominæ Reginæ 
indilate ubicunque &c. certificet una cum brevi Domini Regis & 
Dominæ Reginæ ſibi inde direct. &c. Qui quidem Willielmus 
Thursby cuſtos brev. de Banco præd. dict. Domino Regi & Do- 
minæ Reginz retornavit & certificavit quod virtute brevis præd. 
I ſibi 
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ſibi direct. ſcrutat. brevibus originalibus comitatus Somerſet. præd. 
de præd. Termino ſanctæ Trinitatis Anno quinto ſupradicto in 
cuſtodia ſua exiſten. in eiſdem invenit quoddam Breve original. in- 
ter partes prædict. de pl ito præd. de recordo affilat. cujus quidem 
brevis tenor ſequitur in hæc verba ſſ. Gulielmus & Maria Dei gra- 
tia Angliæ Scotiæ Franciæ & Hiberniæ Rex & Regina fidei de- 
fenſores &c. Vicecomiti Somerſet. ſalutem Si Thomas Byrt fecerit 
te ſecurum de clamore ſuo proſequend. tune pone per vadios & 
ſalv. pleg. Edwardum Strode nuper de Downſide in Com' tuo Ar- 
migerum & Richardum Thorn nuper de Downfide in Com' tuo 
Yeoman quod ſint coram Juſticiariis noſtris apud Weſtm' in cra- 
ſtino ſanctæ Trinitatis oſtenſ. quare cum ipſe idem Thomas Byrt 
primo die Maii Anno Regni noſtri ſecundo & continue abinde 
poſtea hucuſque legitime poſſeſſionat. fuit (as in the Declara- 
tion) ad dampnum ipſius Thomæ Centum librarum ut dicit &c. 
& habeas nomina pleg. & hoc breve Teſte nobis apud Weſtm. 26 
Die Maii Anno Regni noſtri quinto (Paget per Dominum Cu- 
ſtodem magni ſigilli Angl. ad inſtantiam peten. pleg. de prof. Jo- 
hannes Doe & Richardus Roe. infranominat. Edwardus & Ri- 
chardus Nichil' hent. in balliva mea per quod attach. poſſunt 
Warwick Bampfeild Ar. Vic. Ret. pro Fin. H. Hetherington Quod 
quidem breve de Certiorari una cum retorn. inde inter recorda 
{ine die iſtius Termini affilat. Et ſuper hoc idem Thomas Byrt 
per Joſephum Sherwood Attorn' ſuum gratis ven. ſuper quo præd. 
Edwardus Strode & Richardus Thorne ut prius dicunt quod in 
recordo & proceſſu præd. ac etiam in redditione Judicii præd. ma- 
nifeſt. eſt erratum allegand. errores præd. per ipſos in forma præd. 
allegat. & pet. quod judicium præd. ob errores ill. & al. in re- 
cordo & proceſſu præd. exiſten. revocetur adnulletur & penitus 
pro nullo habeatur & quod ipſi ad omnia quæ occaſione judicii 
præd. amiſerunt reſtituantur & quod præd. Thomas Byrt ad er- 
rores præd. rejungat & quod Curia dicti Domini Regis & Do- 
minæ Reginæ nunc hie procedat ad examination. tam record. & 
proceſſ. præd. quam mater. prædict. ſuperius pro errore aſſign. Su- 
per quo præd. Thomas Byrt dicit quod nec in recordo & proceſſu 
præd. nec in redditione judicii pred. in ullo eſt erratum & petit 
ſimiliter quod curia dicti Domini Regis & Dominæ Reginæ nunc 
hic procedat ad examinationem tam record & proceſſ. præd 
quam mater, prædictꝰ ſuperius pro erroribus aſſign & quod judi- 
cium præd. in omnibus affirmetur &c. Et quia Curia dicti Do- 
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mini Regis & Dominæ — nunc hic de judicio ſuo de & u. 
per præmiſſis reddend. nondum adviſatur dies inde dat. eſt parti- 
bus coram dict. Domino Rege & Domina Regina a die ſancti 
Michaelis in tres ſeptimanas ubicunque &c. de judicio ſuo inde — Continu- 


audiend. co quod Curia dict. Domini Regis & Dominæ Reginæ 33. — aq 


nunc hie inde nondum &c. Ad quem diem coram Domino Rege . & 
& Domina Regina apud Weſtm ven. partes præd. per Attorn. end in — 
ſuos pred. ſed quia Cur. dict. Domini Regis & Dominæ Reginæ Term 4m 8 
nune hic de judicio ſuo de & ſuper przmiſfis præd. reddend. non- © * 
dum adviſatur dies inde datus eſt partibus prædict. coram Domino . 
Rege & Domina Regina uſque in Octab. Sancti Hilarii ubicun- 
que &c. de judicio ſuo inde audiend. eo quod Cur. dict. Domini 
Regis nunc hic inde nondum &c. ante quem diem Domina Ma- 
ria Regina diem ſuum elauſit extremum ad quem diem coram 
mee Willielmo tertio nunc Rege Angliz &c. apud Weſtm' 

en. partes præd. per Attorn. ſuos præd. & fic continuatur uſque 
in in craſtino ſan, Trinitatis ubicunque &c. 

Ad quem diem coram Domino Rege apud Weſtm. ven. partes 

præd. per Attorn. ſuos præd. ſuper quo viſis & per Cur. dict. Do- 
mini Regis nunc hic plenius intellectis omnibus & ſingulis præmiſſis 
diligenterque examinatis & inſpectis tam record. & proceſſu præd. 
quam præd. cauſis & materiis ſuperius pro Error. aſſign. videtur 
Cur. dicti Domini Regis nunc hic quod nec in Record. & proceſſu 

nec in reddition' Judicii præd. in ullo eſt erratum ac quod 
record. ill. in nullo vitioſum aut defectivum exiſtit Ideo conſ. eſt 
quod Judicium præd. in omnibus affirmetur ac in omni ſuo robore 
ſtet & effectu dictis cauſis & materiis ſuperius pro Error aſſign in 
aliquo non obſtan. Et ulterius per Cur. Domini Regis nunc hic 
conſ. eſt quod præd. Thomas recuperet verſus præd. Edwardum 
& Richardum triginta & unam libras eidem Thomæ per Cur. 
Domini Regis nunc hic ſecundum formam ſtatuti in hujuſmodi 
caſu nuper edit. & proviſ. adjudicat pro cuſtagiis & damnis ſuis 
quæ ſuſtinuit occaſione dilacon' execution. judicii præd. prætextu 
proſecution. prædict. brevis de Error Et quod præd Thomas ha- 
beat inde execution. ſuam &c. | 
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Strode verſus Byrt. 
The Caſe. 


3 Ler. 175, 18 Plaintiff bzought an Action on the Caſe againſt the 
266. Defendant, ſetting fozth that he was poſſeſſed of a Te: 
266,07 nement, and of a Cloſe of Paſture, and Rood of Land, &c. 
1134: in Shipton Mallet, and that he had Right of Common in Men- 
Caf. remp.W. dip Foreſt f02 his Cattle, &c. tanquam thereto belonging, that 
309, 36. the Defendant did dig and make Cony-bozoughs in the ſay 
Fozeſt, and ſet Nets and Gins there by which his Sheep were 
damnified, and he depzived of his Right of Common, &c. 
The Defendants demur to the Declaration, and Judgment 
was given againſt them in the Common Pleas; and upon a 
Writ of Erroz bzought in this Court, the Queſtion was, 
Whether the Declaration was good oz not? becauſe ft ſets 
cat temp. fo2th that the Plaintiff legitime poſſeſſion. fuit de tenemento, &c. 
an. 3- 179 which was not ſufficient to entitle him to this Acton, but that 
Cal. mg. he Ottght to hem a Title by Cuſtom oz Pyefcription, oz other- 
Mac. 228, Wiſe, and not to declare upon the bare Poſſeſſion, without any 
37. 158. Other Right; fo2 he claming a Pzofit ariſing out of another 
25,37. Man's Soil, ought to have ſet fozth a particular Eftate to 
Sera. 1238. HimCelf, either by Gzant, Pzeſcription oz ſome Conveyance, 
and not to ſay, that he was poſſeſſed, &c. and ought to have 
Common, &c. tanquam ad tenementa ſua ſpetan', without ſhew- 
ing how, oz in what Manner, which is ſa fncertain, that no 
Iſſue can be taken upon it. | 
Therefoze he ought to have ſhewn the Commencement of 
1 Luft. 303.b. his Eſtate, and how he came to be intitled to the Common, 
which in this Caſe muſt be eſther appendant, oz nothing; and 
if ſo, he muſt ſet foꝛth the Beginning of it, that the Defendant 
might give him an Anſwer. $ | 
(2.) Tis impoſũble that the Defendant could take Iſſue upon 
this Declaration; foz it is ſaid, that the Plaintiff de jure de- 
buiſſet habere communiamz now if the Defendant. had pleaded 
non de jure habere debuiſlet, then the Law, and not the Fat, 


'Tis- 


td 
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'Tis true, when an Ackion is bꝛougbt upon a Poſſeſſion fo2 
a Wrong done, then ſuch a general May of declaring may 
na enough; but where the Right is in Queſtion, it is 
never ſo. | 


Now this Aﬀion is bzought upon the Right, &c. foz the Ante 346. 


Wozds de jure debuiſſet habere, &c. and gaudere debuiſſet im- 
pot a Right and nothing elſe. | 

Jn Treſpaſs fo2 the taking of a Gelding and \mpounding of 
it; the Defendant pleaded, that tempore quo, &c. he was 
8 &c. of a Cloſe, &c. in which he took the Gelding 

amage feaſant; and upon a Demurrer it was ſewn fo2 
Cauſe, that he had not ſet fozth by what Title oz in what 
Manner he was poſſeſſed, and Judgment was given fo2 the 
endant, Hill. 2 & 3 Jacobi B. R. Rot. 695. inter Langford 
and Webber. 3 Mod. 132. 


So in Treſpaſs fo2 chaſing of his Sheep, the Defendant 


made Conuſance as Bailiff to Serjeant Trindar foz Damage 
feaſant in an Acre of Gzound, of which the Serjeant was poſ- 
ſeſſed; and there was a Demurrer to the Plea, becauſe he did 
not ſew what Title oz Effate he had, noz any Seiſin oz Free- 
hold, and therefoze Judgment was given foz the Plaintiff : 
This was in the Common Pleas, Trin. 4 Willielmi between 
Godfrey and Rock. | 

This May of pleading is not only contrary to all the Autho- 
m—_— the like Nature in the old Books, but thoſe alſo of 

a mes. 


Antiently when a Tenancy at Till was pleaded; it was al- Br. d. Plead- 


ways ſhewn how, viz. either by Demiſe, 02 as a Copyholder, 3. 


oz as Tenant at Sufferance. 

So where a Sellin in Tail was pleaded, it was conftantly 
fet fozth of whoſe Gift, becauſe it is a particular Eſtate; it is 
true, where a Seilin in Fee is alledged, it is otherwiſe. 


By Low Brook in abzidging of that Caſe above-mentioned, 1 


caps, tis a good pleading, and has marked it with theſe Moꝛds, 70. 
Viz. Quod nota. | 


It cannot be p2operly objefted, that in a Bar it is neceſſary 
to ſet koch a Title, but not in a Crit oz Count, becauſe this 
Dbjetion is contrary to the old Law; fo? it is as effential to 
ſet forth a Title as well in the one as the other. | 

Therefoze in 24 Ed. 3. the Pleadings fn a Scire fac. were, 
that his Father died ſeffed, and that the Lands deſcended to 
him as Son and Þetr, &c. and it was adjudged, that he ought 
to have ſhewn of what Eſtate his Father died ſeiſed. 

So in this Caſe an Aﬀion will not lie fo2 depziving a 


Man of ſuch a Common, becauſe it is claimed as belonging 


to the bare Poſſeſſion of a Tenant ; ſo that his being a 
I Reſiant 
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Reſiant in the Hunz is an Excuſe to him foz a Treſpaſs 
done in another Man's Soil; but certainly no Aﬀfon will lie 
fo2 Damage done to ſuch a Commoner, becauſe there is no 
durable Eſtate 02 Intereſt laid to which any Common map 
belong. | STI f 

Co. Ent. g. But if he had ſet fozth any Intereſt, he ought to have made 

Brownl. 250. It maze certain than to ſay, tanquam ad Tenementa . fo2 

if this Pleading ſhould be allowed, then a-Poſſeſſion. under anp 
© Title would be ſufficient, which is ſo incertain that no Man 
can be p20vided to make his Defence againtt it. 

There cannot be a Caſe cited to maintain this Declaration, 
but ſuch where the Poſſeſſion ig laid by way of Jnducement to 
the Action, oꝛ ſuch which have been bzought agaſnſt Tort-Feſors, 
oz where there hath been a Sellin in Fee alledged, and even 
moſt of thoſe Caſes after Uerdi. . 

co. Car. 133. The Caſes are, viz. between Skevil and Averie, it was an 

Ation of Treſpaſs, Aſſault. and Battery. 

The Defendant pleaded that he was poſſeſſed of a Þouſe fo2 
a Term of Years, and that the Plaintiff would have thzuſt 
him out, and thereupon molliter manus impoſuit, and ſo. juſtifies 

in Defence of his Poſſeſſion, and upon a Demurrer he had 

Judgment; fo tho the Defendant did not ſhew who made the 

Leaſe, o2 how many Pears he had in it, oz any particular 

. Eſtate, yet his Plea was held good, becauſe his ſetting fo2th 

a Poſſeſſion fo; Pears, was but an Jnducement to his Juſtifica- 
tion, and the Poſſeſſion and not the Title was the pzincipal 

Matter in that Caſe. | 

2 Co. 32. But where an Intereſt is pleaded by the Defendant, and he 

Yelv. 74 Claimeth a Title, it muſt certainly be ſet fozth; and this is the 
very Diſtintion made in Babington's Caſe, 1 Roll. Rep. 13. 

Now in the Caſe at Bar, it is not the Poſſeſſion which en⸗ 

titles the Plaintiff to the Common; fo2 if ſo, then de injuria 
ſua propria had been a good Plea, which no Ban will affirm. 

Paſch. 33 The Caſe of Brooking and Bond is the ſame with this, but 

. He 100. ONIY It Is (aſd there, that ſeiſitus fuit of a Þouſe and twenty 

©* Acres of Land; which Wozds muſt be intended of a Fee-ſimple 
Eſtate ; And afterwards when he ſays, de jure habere debuillet 


1 


8 
Common, thoſe Mozds amount to a Preſcription, . 
Cro. Car. 373. In Sands and Trefuſiss Caſe, the Action was fo2 diverting of 
a Water-courſe, but there was a Seiſin in Fee alledged in the 
Mill, and ſo de jure habere debuiſſet, &c. was well enough; but 
no Judgment was given, ; 


In 
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In Scavage and Hawkins's Caſe, which was Debt fo2 Rent Co. Cr. 571. 
on a Leaſe fo2 Years made by the Father, who was Tenant 
in Tail, and died ſeiſed of the Reverſion which deſcended to 
the Plafntiff, Exception was taken that he did not ſet fozth 
the Commencement of the Eſtate, but it was not allowed be- 
cauſe it was an Action founded upon the Contraf, and he had 
ſhewn enough to entitle himſelf to it, the Land being not in 
Diſpute ; but this was after a Uerdi# wherein the Right had 
been tried; ſo where the Caſes mentioned in the Margin. Franklin 
In Dent and Oliver's Caſe, which was ko; diffurbing of the z. K. ach. 
Plaintiff from Taking of Toll in a Fair ; An Exception was z; car. 2. 
taken that he did not let kozth a G2ant 02 Pzeſcription, Gcc. Ro : $38. 
but it was held good, becauſe he ſaid, that he was lelled in 1d. 
Fee of the Pauoz, &c. and of a Fair to be held there every : Vent. 274, 
Aſcenſion-Day. | | Xt 319, 356. 
So that thoſe Caſes are not applicable to that now inn 
Queſtion, becauſe in moſt oz all of them a Title is ſet fozth 
by Wap of Seilin in Fee, but here the Right of Common is 
claimed without any Title but only on a bare Poſſeſſion. = 
Econtra. Jt was argued, that it was not materfal to ſet 
foth any Right o2 Title to which the Oefendant might give 
a particular Anſwer, it being ſufficient to ground this Aion 
upon the Right of Poſſeſſion alone againſt a TWrong:doer ; 
eſpecially ſince upon the general Jſſue the Plaintiff muſt pzove 
his Title, oz be Nonſuit; ſo that this is only a ſummary 
ay to try the Batter ; and all Declarations fo2 copptng af 
Mays, diverting Water-courſes and Diſturbances in Com⸗ 
yg founded upon the Poſſeſſion without ſhew⸗ 
mocks | W. 
Lis true, in Ackians faz Treſpaſſes, if the Plaintiff will 
lay any Charge upon the Land, then he muſt ſet fo2th his 
Title, as it the Action is bzought againſt the Owner thereof; 
but when againſt a CWrong-doer, there the Ownerchip of the 
Land is not in Queſtion, ſo that a Poſſeſſion alone is ſuffictent 
Gꝛound fo2 that Action. | * 
This was the Difference taken by my Lo2d Coke fn Buck- 9 Rep. 87, b. 
mer's Caſe, viz. That in real Actions founded upon a Wrong, 
the Platntiff need not ſet fozth a Title, but it is ſuffifient to 
ſhew a Poſſeſſion againſt. a Wrong-doer; and if upon the Evi. 
dence at the Trial. the Plaintiff cannot pꝛove a Title, he will 
-never recover, IVE 


o - 
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He was of the ſame Opinion in Babington's Caſe, and there 
he took another Difference between an Inducement to an 
Action, and to a Matter of Title; fo2 he held, That if an 
Action on the Caſe was bꝛought fo2 a Nuſance done to a Free: 
holder o2 in a Way, it is ſufficient to declare, that he was 
poſſeſſed, &c. fo2 a Term of Pears, which however uncertain, 
is only a Conveyance to the Action. | 

Belides this Tay of declaring gives the Defendant an Op⸗ 
poꝛtunity to ſet fo2th his Title, and to demand Judgment a- 
gainſt the Plaintiff fo2 that he had ſhewed only a Poſſeſſion 
without a Title. : 

Fitz. tit. Brief, In Mich. 13 Ed. 3. The Abbot of Glouceſter declared, That 
pl. 674 he was ſeiſed in the Manoz of M. &c. by Reaſon whereof he 

was intitled to have Eſtrays, and that the Defendant hay 
taken two Pozſes in the ſaiv Manoz, which the Abbot 
claimed, &c. 

An Exception was then taken, becauſe he had not claimed 
this Franchiſe as appendant to the Mano, no2 by Gzant, but 
that was not the Queſtion, the Defendant muſt anſwer the 
Wrong alledged to be done by him in taking of the Pozſes. 

And fo? later Authozities it has been held to be the uſual 
Courſe thus to declare even in Adions of different Natures. 

Owen 109, Ag in the Caſe of Eſcat and 1,awney, which was bꝛought 

upon a Leaſe fo2 Pears of the Toll and P2ofit of a Market 
and Fair in Thetbury, and the Defendant diſturbing of him, 
VC. 

Exception was taken to that Declaration, becauſe the Plain⸗ 
tiff did not ſhew, that the Leſſo2 was ſeiſed in Fee at the Time 
of the Demiſe made to the Plaintiff; but ft was not allowed, 
becauſe the Title of the Land was not in Queſtion, but Da- 
mages were to be recovered fo2 gn Jnjury done, 

Cro. E. 335, So koz a Diſturbance in an Office the Plafntiff had miſtaken 
119. his Title, and in a ſpecial Uerdif, another Title was found 
fo2 him different from that on which he declared, yet he had 
Judgment, notwithſtanding this Gariance, becauſe the finding 
the Title was held to be ſuperfluous ; it was the Diſturbance, 
&c. which was the Dccaſion of the Action-. 

Caf. temp. W. So likewiſe upon the Statute of Ed. 6. fo2 not ſetting out of 
Won 10 Tithes the Plaintiff ſeldom o2 never ſhews any Title, but gene- 
574. rally that he is proprietarius of ſuch a Place, and this is held 
Comyns 647, well enough, fo2 he cannot recover without chewing a Title 

upon the Evidence at the Trial. | 

1 Roll. Rep. And laſtly in Treſpaſs foz a Battery, per quod ſervitium 
393- amiſit, the Defendant pleaded in Bar, that he was — 
3 0 
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of a Houſe in which he had Lights, and that the Servant of 


the Plaintiff was building another Houſe on the Waſte to ob ⸗ 


ſtruct the ſaid Lights, and that he cum baculo thꝛuſt him away, 
and upon a Demurrer an Exception was taken to this Plca, 
— — Defendant had not ſet kozth of what Eſtate he was 
oſſeſſed. 
F 'Tis true, in this laſt Caſe it was held to be ill, becauſe ſt 
was in a Plea in Bar, and that no Jſſue could be taken upon 
it as pleaded; but had it been in a Declaration, oz in an 
Action on the Caſe foz a Nuſance, it had been well enough; 


becauſe it would then have been only an Inducement to the 


Action. 
But the Caſe of St. John and Moody was the very ſame 


with this; it is true, it was after a Gerdick, but the Court 
did not rely upon that; ſo was the Caſe of Bound and Brooken, 
and that of Heblethwaite and Palmes, in both which the Decla⸗ 


— 


2 Jones 148, 


rations were upon a Poſſeſſion generally without a Title ; , Md. 4s. 


and held good. 


Tamen quære, foꝛ in the laſt Caſe it is, that he was poſſeſſed 
de antiquo aquæ curſu, which implies a Preſcription. 

So in Trinity Term 2 Jac. Rot. 28. between Cary and 
Brockhurſt, the Batliff of Weſtminſter ſhewed that he had a 


Franchiſe, but did not ſay how he came to have a Keton of she. 1. 


CUrits, oz that he was ſeiſed of the Batliwick ; and yet had 377- 


Judgment, which was affirmed in the Exchequer-Chamber. 


Curia. This Declaration might have been better, koz it is 
ſomething Difficult to underſtand what is here intended by the 
Wozd Tenemento of which the Plaintiff ſaith he was poſſeſſed; 
fo2 he ſets fo2th that it contained a Fulling⸗Hill and Coꝛn⸗ 
Mill, &c. and a Piece of Land called Wythybed, &c. and then 
peſcribes to have Common in Mendip, as belonging to the 
ſaid Tenement, fo; Cattle Levant and Couchant thereon, which 
is — fo2 Cattle cannot be Levant and Couchant on a 

ll 


In the next Place he hath not ſet fozth what Quantity of 
Land is contained by the Name of Wythybed, which he ought 
to have done, eſpecially where the Pꝛeſcription is fo2 a Right 
of Common belonging to it. | 

But upon the whole Matter the Declaration was adjudged 
to be good, and that the Plaintiff need not to ſet fo2th his 
Title either by Pꝛeſcription o2 G2ant, becauſe it is an Action 
grounded upon the Poſſeſſion againſt a (Urong-doer, to which 
Action, a Title would be only an Inducement. 


2. That 
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2. That he need not ſet out any Title whatſoever becauſe 
(as to the Defendant who did the Jnjury) it ſtands indifferent 
whether the Platntiff is Owner of the Soil oz not; his Buli- 
neſs is to anſwer the Wrong alledged to be done by him. 

"Tis true, if it had been upon a ſpettal Pleading, as in 
Treſpaſs fo? diſtraining of his Cattle, and the Defendant had 
pleaded that he was Owner of the Soll, and ſo juſtified the 
Taking, the Plaintiff fn ſuch Caſe muſt have replied and 
ſhewed a Title either by Gzant oꝛ Pꝛeſcription, oz ſome other 
Conveyance. 


r Vent. 274- And laſtly, this Batter is not traverſable, foz upon the ge- 


2 Lev. 248. 


neral Jſſue, a right of Common muſt be pꝛoved and given in 
Evidence, otherwiſe the Plaintiff cannot maintain his Action, 
but what Right is not material; and the Caſe of St. John and 
Moody was relied on as full in Point; the like between Block- 
ley and Slaughter, Hill. 4 & 5 Willielmi, in the Common Pleas, 
Rot. 1771. and ſo the Judgment in this Caſe was affirmed, 
and the Law ſettled in this Point. 
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Fourth Part of Modern Reports. 


A. 


Abatement. 


(1.) F Variance between the 
Writ and Count, (See Plead- 
ing,) Variance, Page 200 


Acceptance, Sce Alignment. 


1. Where A of Rent by a 
233 Sc. makes an Executory 


2 

2. By zy le in Tail, who afterwards 
made a \ Feaffinent, there being an 
Eſtate for Life then in being, &c. 
this confirmed that Eſtate, 4 
3. Where after Acceptance of Rent 


an Entry may be made for a Con- 
dition broken, 75 
Actlon on the Caſe. 


1. May be brought by Leſſee for Nears 
againſt his under Leſſee, becauſe he 
is liable to the firſt Leſſor, 9 
2, Will not lie againſt one in London 


for a Cauſe of Action arifing in the 
Country, 13 
Vol. IV. | 


3. Will not lie againſt a Plaintiff for 
bringing an Action where he had 
a probable Cauſe, Page 14 
4. The Defendant - before Execution 
paid the Debt and Damages, and 
the Plaintiff ſigned a Releaſe, and 
afterwards, within the Year, took 
the Defendant in Execution, an 
Action will not lie for this Vexa- 
tion, 14 
5. On a Policy of Aſſurance, wherein 
the Inſurer warrants the Ship to 


depart with Convoy, which it did; 


but was afterwards ſeparated by 
bad Weather, and taken by the 
Enemy ; no Fraud being found in 
the Maſter, the Action will not 
lie, 60, 61 
6. On a Bill of Exchange where not 
good, 244 


Accozwd and Satisfaction. 


1. In Covenant where the Damages 
are uncertain, a leſſer Thing may 
be done in Satisfaction, but not in 
Debt upon a Bond, c. where the 


Sum is certain, = 


5Q © Abmini- 
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Adminiſtratoꝛ and Adminiſtration. 


1. Adminiſtration granted to one du- 
rente abſentia of another, and held 
good, Page 14 

2. Granted by an Official, without 
ſaying cui de jure pertinuit, yet 
held good after a Verdict, 133 

3. Adminiſtrator ſhall not give Bail 
upon a Writ of Error, 

4. Shall not pay Coſts upon a Writ 

of Error, the Judgment —_—_ af- 
firmed, &c. 245, 246 

5. Scire fas. againſt him upon a Ju 
ment had againſt his Inteſtate ; 
need not anſwer this Charge by 
payment of Debts in equal De- 
gree, viz, by Judgments : This 

was upon a general Demurrer to a 

Plea of no Aſſets; but if the Plain- 
tiff had demurred ſpecially, and 

ſhewed it for Cauſe, it might have 

been otherwiſe, 296 


Admiralty. 


Action for ſuing there for a Cauſe ari- 
fing at Land, and not at Sea, 176 


Amendment. 


1. After a Verdict, of the Word Mi- 
ſericordia inſtead of Capiatur, 6 
2. Not allowed in Criminal Caſes, 
396 
3. The Appellee moved to amend his 
Plea, but not granted; for no Sta- 
tute extends to Amendments in 
ſuch Caſes, 158 
4. In the N itſelf, where it 
| pred. Thomas, inſtead of 
El Gries Arthurus 


— Ge. 371 
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5. The Declaration was, That the 
Plaintiff was indebted to himſelf, 
and amended, Page 161 

6. Debt upon a Judgment obtained in 

the Reign of a former King, and 

a Writ of ;Error allowed, which 

was Joquelg que fuit in Curia no- 

Ara; it ſhould have been nuper 

Domini Regis; it was amended, 

2 

Of the Memorandum to make | 

agree with the Judgment, but not 

allowed, | 367 


Appeal, See Amendment, 3. 
1. The Appellant appeared per Attor- 


natum, when it ſhould be in pro- 
pria perſona; for which Reaſon he 
hooks be nonſuited, if he had been 
demanded : But it was moved that 
he might be diſcharged, becauſe it 
was a Diſcontinuance ; but the 
Motion not allowed, 100 
2. He cannot amend his Plea, 158 
3. Surpluſage, or falſe Latin, ſhall 
not make an Appeal of Murder 
void, 159 
4. In ſuch Caſe the Hour when the 
Fact was committed is not mate- 
rial to be certainly alledged, for 
circa horam is good, 159 
5. But the Day and Year and Fact 
muſt be certainly alledged; and 
therefore to ſay circiter pectus is 
not good, 292 


Apprentice, See Indidtment. 


Alignment, See Covenant. 


1. Was made by an Adminiſtrator of 
a Cognizee of a Statute, after the 
Tilerate 
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The TABLE. 


* Lilkwaie retorned, and before an 
actual Entry on the Land, is not 
good, becauſe he had only a Poſ- 
ſeſſion ia Law, and therefore ought 
to have brought an Ejectment up- 
on the Liberate to recover the 
actual Poſſeſſion, Page 48 
An Executrix aſſigned a Term for 
Years, the Aſſignee parted with 
his Intereſt to another, the Leſſor 
brought Covenant againſt the Aſ- 
ſignee, who pleaded, that he had 
aſſigned his Intereſt, Sc. but with- 
out Notice given to the Leſſor, or 
Acceptance of the Rent, Cc. and 
held good, becauſe the Aſſignee is 
only chargeable by Reaſon of the 
Land; and when that is gone, he 
is no longer liable, 72, 76 
3. An Aſſignee of a Reverſion may 
bring an Action of Covenant a- 
gainſt a Leſſee after he aſſigned the 
Term, notwithſtanding the Accep- 
tance of the Rent from the Al- 
ſignee of the Leſſee, 81 
4. Leſſee for Years haviog covenant- 
ed to repair, aſſigned his Term; 
the Leſſor fold the Reverfion ; the 
Grantee of the Reverfion accepted 
the Rent of the Aſſignee; the Leſſee 
died, yet his Executor is liable, 82 


Attainder. 
| Reverſed, and for what Reaſon, 370 
Attoznep. 


Would not bring in his Writ of Di- 
ftringas into Court on the Day a 
* for the Trial, &c. but 


— 


appeared there was ſuch a Writ, 
the Attorney was committed for 
this Practice, Page 367 


Audita querela, See Judgment. 


Audita querela muſt be brought, and 
not an Action on the Caſe, where 
the Plaintiff releaſed the Defen- 
dant, and afterwards took him in 
Execution, within the Year for the 
ſame Debt: If it had been after 

the Year, then the Execution had 
been erroneous, and he muſt bring 
a Writ of Etcror, 14 


Authozity. 


Where it muſt be ſtrictly purſued, 
where not, 265 


Award. 


Not ſet aſide, tho made by the Plain- 
tiff himſelf, to whom the Matter 
in Difference was referred, 226 


oll being in Court, by which * 


B. 
Bail, See Adminiſtratoz, 3. 

Baton and Feme. 
t. e join in a perſonal Ac- 
tion, for Work done by the 
Wife, becauſe the Damages do not 
ſurvive, —_ 
2. They may join in Treſpaſs, . 156 
3- A Deed made between them is a 


Deed-Poll, and will be ſufficient 
to declare the Uſe of a Fine, 264 


| Bill 
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Bill of Exchange, See Action on 
the Caſe. 


Bond. 


The Defendant being in Cuſtody, 
gave Bond to the Officer for the 
Uſe of the Plaintiff, that the De- 
fendant ſhould render himſelf, or 
put in Bail, whether this Bond was 
taken Colore officii, Page 187 


Breach. 


Where the Promiſes are —_— 
formavit agreamentum, without 
— a particular Breach, is ſuf- 
ficient, 188 


Py-Law. 


To reſtrain the Number of Hackney 
Coaches, muſt be ſupported by Cu- 
ſtom, 227 


ä — 


C. 
Certainty. 


ere a Thing may be certain 


in an Uncertainty, 79 
Certiozari. 
Allowed to remove a Recognizance 


out of the Common Pleas into the 


King's Bench upon a Writ of Er- 
ror, and Judgment affirmed in 
B. R. in order to bring a Scire 
Fac. againſt the Bail, 104 


* 


Ceſſion, 


Whether the King hath a Prerogative 
— "_ upon an Avoidance by 
on, P age 202 


Church. 


A Perſon not living in the Pariſh 
where a Church is out of Repair, 
ſhall not be chargeable, by Reaſon 
of his Land in that Pariſh, but his 
Tenant ſhall, 148 


Clerk of the Peace, 


1. Whether be ought to have the Cu- 
ſtody of the Rolls, or to deliver 
them to the Cuftos, 31 

2. He cannot be deprived of his Of- 
fice for refuſing to deliver them to 
the Cuftos, ibid. 

3. When firſt enacted, 173 

4. He was nominated by the Cu/tos 
fince the Statute of 1 Willielmi, du- 
ring Pleaſure, when it ſhould have 
been for /o long Time as he demeans 
himſelf well; and therefore ſuch 
Appointment was held void, 295 


Coin. 


Where an Action is brought for Eng- 
kh Coin, it muſt be in the debet 
& detinet, and not ad valentiam; 
but for foreign Coin tis otherwiſe, 

410 
Commendam, 


Where a Diſpenſation in Commendam 
retinere doth not ſatisfy the Preroga- 
tive 


* 


WH. F 


— — 


tive to preſent upon an Avoidance 
by Ceſſion, Page 202 


Common and Commoner. 


x. Cannot have an Action of Treſ- 
paſs for a Wrong done to his 
Common, 187 

2. Leſſee for Life, or Vears, or Te- 
nant at Will cannot preſcribe to a 
Common, becauſe of the Mean- 
neſs of his Eſtate, 366 


Conſtrution, See Gzants. | 


Copyhold. 


1. Whether a Surrendree is an As- 
ſignee within the Statute: of H. 8. 
to take an Advantage of a Condi- 


tion broken, 83 
2, Whether 'tis within the Statute, 
De Donis, ibid. 


3. He may maintain an Action of 
Treſpaſs againſt the Lord of the 
Manor, 83 

4. Whether a Leaſe made by him is 
good when his Licence is not pur- 
ſued, ibid. 

5. Dominus pro tempore takes a Sur- 

tender, and his Eſtate is determin- 
ed before Admittance ; yet the Per- 
ſon ſhall be admitted according to 
the Surrender, ibid. 


6. Particular Statutes which do ex-| 


tend to Copyholds, 84 
7. Surrendree of a Reverſion of a co. 
pyhold brought an Action of Co- 

venant againſt a Leſſee, and held 

good, 86 
8. Made a Conditional Surrender, 
the Money was not pau according 

. 


ta the Condition, he died, the Sur- 
rendree was admitted, who ſur- 
rendered to the Heir, the Widow 
of the firſt Surrenderor was admit- 
ted to her Free- Bench, and in Eject- 
ment it was held, ſhe had no Ti- 
tle, becauſe her Husband did not 
die ſciſed, Page 253 


9. In caſe of Bankruptcy the Eftate is 


velted in the Bargainee before Ad- 
mittance, and the Widow of the 
Bankrupt ſhall not have her Free- 
Bench, 2.52 
10. Where a Surrendree is admitted 
after che Death of the Surrenderor, 
his Admittance ſhall relate to the 
Time of the Surrender made, 252 
11. Surrender by one Jointenant who 
deviſeth his Moiety, and died, his 
Deviſee ought to be admitted, for 
the Land was bound by the Sur- 
render by Way of Relation, 253 


Cozpozation. 


1, Is created upon a Truſt; and if 
that is broken, tis forfeited, 58 
2. The eſſential Part of it conſiſts l in 
Franchiſes, 57 


Coſts, See Adminiſtratoz. 


[. . The Plaintiff in Replevin brought 
a Writ of Error, and the Judg- 
ment was affirmed; the Avowant 
had no Coſts, becauſe the Statute 
directs, that the Plaintiff ſhall re- 
cover Coſts where the Defendant 
brings Error to delay the Execu- 
tion, 7 

2. Adminiſtrator who brought a Writ 
of Error, and Judgment affirmed, 

| ſhall pay Coſts, | 245 

5 R 17. 
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3. Trover by an Adminiſtrator for 
Goods of his Inteſtate, if the Con- 
verſion happen to be after the Ad- 
miniſtration, and Judgment againſt 
him, he muſt pay Coſts, Page 245 

4. In Treſpaſs full Coſts were allow- 

ed, where the Damages were but 
55. and no more, 378 

In Ejectment the Plaintiff had a 

Verdict, and no Coſts, and the 

Defendant brought a new Eject- 


ment; the Plaintiff was not allow- | 


ed Coſts in the former Action be- 
fore he pleaded, 379 


Covenant. 


. Upon a Special Agreement, that 
the Plaintiff ſhould enjoy, &c. du- 
ring Life; the Defendant pleaded 
in Bar that he ſuffered the Plaintiff 
to enjoy, &c. and held good; for 


tis not a perſonal Warranty, or 


Engagement to pay, 43 
Where one who is a Stranger to 


the Covenant may maintain an 
Action againſt the Covenantor, 7 5 
. Lefſee covenanted to ir, the 
Leſſor granted the Reverſion, and 
the Grantee brought Covenant, 
and held good, : 82 
4. In what Caſe it runs with the 
Land, 82 
5. Leſſee covenanted to repair, then 
aſſigned his Term; the Grantee of 
the Reverſion accepted the Rent of 
the Aſſignee of the Term, the Leſ- 
ſee died; his Executor ſhall be li- 


able to this Covenant as long as he 


hath Aſſets, 82 
6. In an Aſſignment of a Leaſe for 
quiet Enjoyment, free from all Ar- 
rears of Rent, 82 


— 


7. The Defendant pleaded, that he left 
Money in the Hands of the Plain- 
tiff, ea intentione, to pay it over, 
and held good; tho' it was ob- 
jected that the Intention could not 


be put in Iſſue, Page 249 
Court-Leet. 
May be ſeized for a Miſuſer, 56 
Cuſtoms, 


Againſt Common Right; yet being 
uſed in Places of Antiquity, or of 


large Extent, may be good, 342 
Cuſtos Rotulozum, 
When he was firſt appointed, and the 
Reaſon thereof, 280 173 
D. 
Debt. | 


1. D an Executor for Rent-Ar2 
rear from his Teſtator, upon 

a Leaſe expired in his Life-time, is 

good, and to be preferred before 
Bond, becauſe it ſavoureth of the 

Realty, and the Determination of 

the Leaſe made no Alteration in 

the Contract, | 44 

. Upon the Statute of 14 H. 8. for 
practiſing Phyſick at Weſtminſter, 

not being approved under the Seal 

of the College, and doth not ſay 


r 


* — ** 


* 


that it was within ſeven Miles of 
London, the Declaration was held 
vals,  - Page 47 
3. Will lie in B. R. upon a Judg- 
ment, aftera Writ of Error allowed, 
for the Tranſcript only is removed 
in the E#chequer-Chamber, 247 
4. Contra in C. B. becauſe the Record 
itſelf is removed, 247 
5. Upon a Penal Law, ought to be 
brought in the proper County, 1 58 
6. For Rent, Ni debet as to Part, and 
Nil habuit in Tenementis as to other 
Part, makes the Plea double, 254 


Deed of Gift and Deeds. 


1. Not good againſt a Creditor who 
obtained Judgment againſt him who 
made the Deed, then paid the De- 
fendant, ſo that he gained a new 
Property, and avoided this Gift, 

| - ol 

2. Subſequent Clauſes which are — 
neral, ſhall be governed by prece- 
dent Clauſes which are particular, 


3. Defective where it ſhall be ſupplied 
by a Will, "= 
4. For Rent, may be brought by a 
Grantee of a Reverſion, 3 


Demurrer. 


1. Where an Exception w 
be good upon a Demurrer, is cured 
by a Verdict, 133, 175 


Devile. 


1. To his Daughter upon Conditfon 
that ſhe conlent to quarry his Ne- 


| 


kigh might | 


4 


N 


4. 


6. 


697. 


phew, and if ſhe refuſe before ſhe 
is 21, or in the mean time marry 
another, the Deviſe to be void, 
and then he limits the Eſtate to 
another ; the Nephew died before 
12 Years, and the Daughter mar- 


ried another, ſhe ſhall not be de- 


veſted of her Eſtate, Page 67, 68 


To an eldeſt Son in Fee, upon 


Condition if he did not pay Lega- 


cies, then to the ſecond, *tis void, 


becauſe tis no more than what the 


Law gives him, 0 


7 
. Deviſe of all his Eſtate, whether a 


Fee, or only an Eſtate for Life, 
paſſeth, 90 
Of all his Eſtate, paying Debts, 
Sc. a Fee paſſeth, ibid. 


. I ratify and confirm all thoſe 


Eſtates made to my Son George in 
Marriage, according to the Writing 
made by me, which Writing was 


defective, yet the Heir was diſin- 


herited thereby, 131 
Of ſeveral Rents expreſſed in ſeve- 
ral Writings, tis a good Deviſe of 
the Rents, "+26 
A Man had two Eſtates, called, 
The Upper Houſe, and Lower Houſe, 
Tenements, he deviſed all his Meſ- 
ſuages, &c. wiz. two Parts of the 
Nether-Houſe-Tenements to his 
Grandſon in Tail, but mentions 
not the Upper-Houſe-Tenements ; 
yet it paſſed by the Particle All, 
and the viz. ſhall be taken to be 
directive, and not reſtriftive, 141 


. For fifty Years to A. afterwards to 


the Heirs Male of the Body of A. 
and for want of ſuch Iſſue then to 
B. this is no Eftate Tail in B. be- 
cauſe there was no Freehold to 


ſupport it, 3 


9. To 


—— = | 
—_— 2 —— — 


— 
——— 
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9. 9. To his Wife for Life, Remainder | 
to W. D. and if he hath Iſſue 
Male of his Body, then to his Iſ- 
ſue; and if no Iflue Male, then to 
S. this is an Eſtate-Tail in . 

Page 258 

10. When an Eſtate-Tail ſhall ariſe 

by Implication in a Deviſe, 317 


Deviſe Erecuto2y. 


. Deviſe of a Term to his Wife for 
Life, then to his Son for Life, and 
made his Wife Executrix ; the Wife 
died inteſtate, Adminiſtration de bo- 
nis non was granted to the Son, a 
Creditor of the Teſtator brought an 
Action againſt him, and upon Plene 
adminiſtravit pleaded, it was held 
to veſt in the Son by Way of Exe- 
cutory Deviſe, 2 57 

. To A. in Fee; and if he die with- 
out Iſſue, living V. then to V. 
and his Heirs; this is an Execu- 
tory Deviſe, 283, 284 

What makes an Executory Deviſe, 
what not, 284 


Diſability, See Pleading. 


induce a general Inability, ſo as to 
make a Perſon not qualified for a 
Benefice, 138 
Occaſioned by the Neglect of the 
Party, as not receiving the Sacra- 
ment, to make him capable of an 
Office, is no Excuſe to him, 272 


Diſpenſation. 


Whether the King can diſpenſe with 
a Statute made for the Advance- 


One ſingle Act is not ſufficient 4 


| 


ment of Juſtice by a Non obftante, 
Page 62 


Diſtreſs, 


1, Diſtreſs for Rent upon the late Act 
of Parliament, and an Action of 
Treſpaſs brought thereon, and held 
g 231 

2. Of the Goods of a Stranger for 
Rent taken Levant and Couchant, 
Notice mult be given either to the 
Owner of the Goods, or Tenant of 
the Lands, 394. 395 


Divorce. 


Pending a Suit in the Eccleſiaſtical 
Court, one of the Parties dies, a 
Sentence afterwards for a Divorce 

is not good, 182 


_— 


| 


E. 
Eaſement. 


r an improper Word, where a 
Man preſcribes for a Liberty to 
catch Fiſh, 230606 


Ejettmen t. 


1. Will not lie of à Cloſe (giving it 
a Name) containing ten Acres of 
Arable and Meadow, without di- 
ſtinguiſhing how much of each, 
becauſe of the Uncertainty of the 
Thing, whereof the Sheriff is to 
deliver Poſſeſſion, 97 

2. De uno meſſuagio ſive tenemento is 
not good, becauſe of the Uncer- 
*. | 136 

3. Ejedment 


\ 


N TI B I E 


— 
22 


3. Ejectment de uno Meſſuagio five 


ERepofitorio, becauſe of the various 
Significations of that Word, not 
good, FP age 136 

4. De mineris Carbonum; tho' this is 
ſeemingly uncertain, yet it may be 
ſapported by Uſage, 143 

5. The Court would not compel the 
Plaintiff to deliver a Note in Wri- 
ting what Lands he claimed in the 
Declaration, being general, 214 


a 


Embargo. 


What it is, viz. a Prohibition of 
State, by Advice of the Council, 
179 


Entry. 


Where there muſt be an actual Entry 
to make an Aſſignment, or De- 
viſe, good, where not, 48 


Etro? and Writ of Erroz. 


1. Judgment againſt A. who entered 
into a Statute, and died; Error 
was brought upon the Judgment, 
and pending that Writ the Money 
was paid upon the Statute, and 
held good, there being not enough 
to ſatisfy both the Creditors, for 
the Execution of the Judgment 
was ſuſpended by the Writ, 248 

2. It will not lie after a Scire fac. 
brought, and two Nichilis returned, 
for that amounts to a Scire fect, 
which is a Judgment by Default, 
and therefore the Writ comes too 
late, | 14, 31 
Vor, IV. * 


Eſtray. 


It is Abuſe to work it, becauſe the 
Party hath it by Authority of Law, 
Page 391 


Evidence. 


Depoſitions in Chancery, taken de bene 
eſe, upon a Bill filed before an 
Anſwer came in, were allowed to 
be given in Evidence, 147 


e Exception. 


1. Contrary to the Deviſe, is void, 11 
2. When it makes a Leſſee only Te- 
nant at Will, ibid. 


Exche quer-Chamber. | 


1, A Judgment of B. R. reverſed, 
they cannot award a Writ of Exe- 
cution of Damages in the Exche- 
quer-Chamber; but this muſt be 


done by B. R. 126 
2. They have only Power to affirm 
or reverſe, ibid, 


3. Yet where Judgments are given 
for Defendants, and reverſed in 
the Exchequer-Chamber, they may 
award a Judgment, Quod recupe- 
rare debeat, 126 


Executoz, See Aſſignment. 


1. Brought Debt in the Detinet, for 
Rent due in the Life of the Teſta- 
tor, 44 

2. Debt againſt him, he pleaded ſeve- 
ral Judgments, and that he had not 
Aſſets ultra, | 63 

5 8 3. Shall 


The TABLE. 


3. Shall not bring Debt on a Judg- 
ment in a perſonal Action till after 
a Year and a Day, Page 235 
4. Executor may bring a Replevin, 
or Detinue, for Goods taken in 
the Life of his Teſtator, 404 
5. May have Trover for a Conver- 
fion in his Life-time, ibid. 
6. May have an Action of Eſcape 
upon mean Proceſs, and Debt a- 
gainſt the Pariſhioner, for not ſet- 
ting out Tithes, 404 


Extoztion, See Jnfozmation. 


* 


3 


Fees. 


N Action will lie at the Com- 
mon Law for Proctors Fees, 


255 
Flax, See Cithes. 
Foxcible Entry, See Inquiſition. 
Feines. 


1. A Fine levied by the Iſſue in Tail, 


is an Extinguiſhment of that E- 
ſtate, | 5 
Where the Uſes thereof are de- 
clared by a ſubſequent Deed, vary- 
ing from the Fine in ſome ſmall 
Matter, the Parties and their Heirs 
(but not Strangers) are bound, 263 
. But where the Deed is precedent, 
and the Fine levied afterward va- 
ries from the Deed, it ſtands ſin- 
gle, and all Parties may aver againſt 
it, 203 


4 


| 


4. Two Deeds made at ſeveral Times 
between the ſame -Parties, and of 
the ſame Land, but varying in Li- 
mitation, the Fine following the 
Uſe thereof, ſhall be guided by the 
laſt Deed, Page 263 


__ 


G. 
Gaming. 


Hether the Statute relates to 
a Wager or not? 410 


Gift, See Deed of Gift. 


G2ants of a Common Perſon. 


1. In Conſtruction of Grants, Regard 
is to be had to the Eſtate of the 
Grantor, 172 

Of an Office in Reverſion, where 
good, 279 


. 
. 


Szants ok the King. 


Of an Office, reciting a former 
Grant thereof to be in being, which 
in Truth is not, makes the Grant 
void, 276 

Of an Office, when it ſhall be void 
by the Death, or Surrender of the 
former Grantee, when ſuch Gran- 
tee had really no Right; this is a 
void Grant, 276 

When tis not well limited in its 
Commencement, tis void; as, if a 
Perſon who had a Term for Years 
is attainted, and the King ſhould 


grant the Term habendum after the 


| End 
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End of that Term; which cannot 
be, for tis extinguithed by Attain- 
der, Page 276 
4. When a Grant is in being, and ano- 
ther made, the ſubſequent Grant muſt 
recite the firſt, or tis void, 277 
5. When a Grant cannot have that 
Operation, as intended by the King, 
"tis void; as, a Leaſe for Years, 
and afterwards the King reciting 
that Leaſe, grants the Reverſion; 
but before the Grant was ſealed, 
the firſt Leſſee ſurrendered to the 
King, the Grant of the Reverſion 

is void, becauſe he had then the 
Poſſcſſion, 277 
6. When 'tis uncertain as to its Com- 
mencement, yet it may be good, 

: 27 

Grant a tempore plenæ ætatis, when 
; the Grantee = actually at that 
Time of full Age, yet good, 279 


Gun, See Indickment. 


The Perſon ſhooting not having 1000. 
fer Annum, cannot be convicted by 
a ſingle Juſtice, unleſs he is brought 
before him inſtanter, upon View 


of the Offence, 51 
Suineas. 
How they muſt be demanded in an 
Action, | 410 
H.. 
Periot. | 


1. Preſcription to have it of every 
Stranger dying within his Manor, 
not good, 321 


2. If eſloigned before the Lord ſcizes, 
then to have the Beaſt of another, 
void, ; Page 321 


Highways. 


t. The Preſentment of Juſtices upon 
View may be traverſed, 38 
2. Indictment for not repairing, upon 
Not guilty pleaded, you may give 
in Evidence that tis not a High- 
way, 38 
3. When Lands are given to repair a 
Highway, and ſold to another who 
charges his whole Lands for that 
Purpoſe, he, and thoſe who derive 
a Title under him, ſhall be charged 
ratione tenure of the whole, and 
not only af the particular Lands 


firſt given, | 49 
DHomine replegiando. 

In this and Replevin the proper Re- 

turn is elangavit, 183 


Þund2ed, 


Is a Liberty, in its Commencement it 
was divided from the County, but 
the Bailiwicks were re-united to the 

Counties by the Statute of Ed. 3. 


339, 343 

Jamaica, See Laws of England. 
Jeofails. 

Where a Judgment was aided, there 


being no Continuances, 87 
Implication, 
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Implication, See Devile. 
1. Where an Eſtate ariſeth by Impli- 


cation, where not, Page 1 54 
2, Where an Eſtate for Life ſhall a- 
riſe by Implication to execute an 
Eſtate-Tail, 258 
3. An Eſtate-Tail by Implication in 
a Deviſe, 317 
4. Where an Eſtate for Life will ariſe 
by Implication in a Deed, and 
where not, 381 


Indidment, See Addition. 


1. Proceedings therein not to be ſtay- 
ed upon any Account, it being at 
the Suit of the King, 8 

2. Doth not lie before Juſtices of the 

Peace for ſhooting in a Gun upon 
the Statute of 2 & 3 Ed. 6. for 


they want Juriſdiction, $1 
. Whether it will lie for keeping an 
unlicenſed Ale-houſe, 145 


4. Tis the Method in B. R. to pro- 
ceed upon Indictments, and that 
Court ſhall not be prohibited with- 
out negative Words, I 

5. Upon 5 Eliz. for uſing a Trade of 
a Tiler, not being Apprentice to it 
for 7 Years, and doth not ſay that 
it was a Trade uſed at the Time of 
the making the Statute, 145, 146 

6. Shall not be quaſhed for falſe La- 
tin, or Surpluſage, 159 

7. Indictment for High Treaſon, not 
concluding contra ligeantiæ ſue 
debitum, reverſed for that Reaſon, 

166 

8, For Murder, omitting that the 
Perſon ſlain was in pace Dei, yet 


held good, 1 oy 


45; 


9. For a Riot, omitting contra coro- 
nam, yet good, Page 164. 
10. For erecting of a Cottage, Cc. & 
ulterius pr ſentant, that he did con- 
tinue it contra formam Statuti; this 
Concluſion goes to the laſt Offence 
only, and therefore the Indictment 
was quaſhed after a Verdict, 345 
11. Quaſhed for Uncertainty, 321 
12. Againſt a Cloth-worker not living 
in a City, Borough, or Town-Cor- 
2 and keeping more than one 
m, 379 


Inkozmation. 


Inkozmation foz a Riot, Indick⸗ 
ment, 9. 


1. For Extortion againſt a Ferryman! 
for taking ny — gno- 
tis protranſportatione cujuſlibet Equi, 
void, becauſe the certain Time is 
not mentioned, in which the Of- 
fence was done, 101, 103 

. Void for the Uncertainty, 101 

A common Informer muſt proſe- 
cute within a Year upon a Penal 
Statute, 139 


Inquiſition. 


Where the Forfeiture is found, the 

King is immediately in Poſſeſſion, 
6, 

. For a Forcible Entry — Te. 

nant for Years, it muſt be expulit, 


and not diſſe;fruit, 249 
Inſtitution, 
If the Biſhop will not inſtitute, the 


ſix Months allowed to the Patron to 
2 preſent 


The 


CE 
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ent ſhall be accounted from the 
Death of the Incumbent, Page 140 


| Intention. 


This is chiefly to be conſidered in a 
Device, 28 3 


Jointenants, 2 Pleading, Copy- 
old. 


The proper Conveyance from one to 
the other is by Releaſe, and not by 
Grant or Feoftment, 150, 151 


Feme. 


Where the Action ariſes upon a Con- 
tract, they may join, but not if 
upon a Tteſpaſs, 181 


Judgment. | 


1. The Form of its Entry when a | 


Verdict is for the Defendant upon 


a Nonſuit, and upon a Demurter, 
| — 
Was ſet aſide after the Plaintifff 


had levied Part of his Debt; for 
which Treſpaſs was now brought 
for taking his Cattle, and the for- 
mer Plaintiff not allowed to bring 
the Money levied into Court, 161 
Judgment againſt two, who both 
died, a Scire facias was brought 


againſt the Adminiſtratrix of one| 
of them; and after two Nichils| 


retorned, ſhe brought an Audita 
querela, and had Judgment that 
| the ought not to be charged alone, 


315 


| | 
Toinder in Adion, See Baron and 


Ver. IV. 


Jurisdition, 


Where temporal Courts have juriſ- 
diction of the Right. to an Office, 
and the ſpiritual Court to the Ex- 
erciſe of that Office, yet the Right 
ſhall be tried in the Courts at Law, 

Page 28, 29 


t 
Jury, 


1. Where they find. more than they 
ought, yet the Plaintiff ſhall have 
Judgment in the Action, 10 

Where the finding of a Jury qucd 
conceſſit (hall be taken to be guod 
relaxavit, 151 


Juſtices of Peace, See Juſtifica- 
tion. 


1. Have Power by the general Words 
of their Commiſſion to hear and 
determine Offences upon any Sta- 
tute which concerns the, Peace, 5 r 

He is a Treſpaſſer if he proceedeth 
irregularly in his Office, v/z. by 
ſending a Warrant to take a Felon 
withouc Oath made of the Felony 
committed, 349 

Have not Power to take Indict- 
ments upon Penal Statutes, with- 
out expreſs Power given to them 
in the Acts themſelves, 379 


Juſtification. | ; 


1. Under/a Seiſin in Fee generally, 
being charged for an Offence, is 
not ſufficient without ſbewi dhe 
Commencement of his Eſtate, 346 


3 2. Un- 
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2. Under Warrants of Juſtices of 
Peace and Commiſſioners of Sewers 
or Exciſe, where good, where not, 

Page 350 


3. In Treſpaſs the Defendant muſt, ſet 


forth a particular Power and Au- 


thority to take, &c. for ad vel per 
mandatum generally is not good, 


37 
4. For taking Cattle for Part of Rent 
due for one half Year, and doth 
not ſhew how the other was ſatiſ- 
fied, not good, 402 


Lapſe. 
Where the Biſhop refuſes to inſtitute, | 


becauſe the Clerk is not qualified, 
the Living ſhall lapſe if the Patron 
_ doth not preſent within fix Months 
from the Avoidance, and not fix 
Months after Notice of the Bi- 
ſhop's Refuſal, 140 


Laws of England. 


Jamaica, Barbadbes, &c. are not * 
verned by the Laws of England, 
222 


Leaſes. 


I. Where ſubſequent Clauſes and 
Words qualify thoſe which go be- 
fore, . <5 

2. Leſſee for Years may bring an 
Action on the Caſe againſt his un- 
der Leſſee, becauſe he is chargeable 
to the firſt Leſſor for conſequential 
Damages, 


o| 


Liberate, 


Being returned, the Cognizee hath 
thereby a Poſſeſſion only in Law, 
he muſt bring an Ejectment to re- 
cover the actual Poſſeſſion, Page 


48 
' Limitation of Action. 


Accounts current between Merchants 
and Traders are excepted out of 
the Statute, but not Accounts ſta- 
ted, as upon a Bill of Exchange, 
&c. 105 


Limitation of Eſtate. 
Where the righ 


t Heirs ſhall take by 
Limitation, where by Purchaſe, 
- you 


M. | 
Mandamus. | 


I, _ thereof ought to be cer2 
tain, 34 

2. It will not lie where there is a 
oper Viſitor appointed by the 
ounder, 122, 236 

3- To remove a Fellow of a College, 
vel cauſam ſignificare, whether it 
will lie, 233 
4. To admit a Fellow to a College, 
and the Return thereof, - where 
good, where not, 68 
5. Denied to make one free of a Cor- 
poration who had ſerved an Ap- 


„ _ 


_ prenticeſhip, 234 
6, It 


* 
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6. It may be granted to abate a Nu- 
ſance, Page 237 
7. To admit one to a Fellowſhip, be- 
ing nominated thereunto, and not 
yet of the Foundation, 260 
8. Granted to the Dean and Chapter 
of Weſtminſter to admit one to the 
Office of Bailiff, 281 


Manllaughter, See Pleading. 
Marriage. 


1. After the Death of one of the Par- 
ties there ought not to be any Suit 
in the Spiritual Court, to make 
the Marriage void, 182 

2. The Party may be puniſhed fr 
wards for Inceſt, but the Children 
ſhall not be made Baſtards, 182 

3. Marrying an Heireſs, 145 


Marſhal, Earl, See P2ohibition. 
Maſter and Servant, See Robbery, 
Miſnoſmer pleaded in Abatement, 347 


Months. 


1. Where they muſt be computed lu- 
nary, where Calendar, 95, 185 
2. Where a Biſhop refuſes to grant 
Inſtitution for Inability, the fix 
Months ſhall be accounted from 
the Avoidance, and not one from 
the Time of Notice to the Patron 
of the Biſhop's Refuſal, 139 


- 


Murder, See Pardon. 


N. 


Ne exeat regnum. 


\ it is, and upon what 
Occaſion uſed, Page 179 


Nonconfoyniff, See Diſability. 
Non obſtante, See Diſpenſation. 
Notice. See Alignment, 


1. Of an Aſſigment of a Term need 
not be pleaded, becauſe the Aſ- 
ſignor is only liable by Reaſon of 
the Land ; and when he hath part- 
ed with that, he ought not to be 
charged longer, 72, 76 

2. Leſſee gave Bond to deliver 2 
ſion at the End of the Term, the 
Leſſor aſſigned before that Time, 
yet the Leſſee may give Poſſeſſion 
to the Aſſignee of the Reverſion, 


and he is not obliged to give No- 


tice of the Aſſignment to the firſt 
— 1 
3. The Patron ought to have all con- 


venient Notice when his Clerk is 


refuſed by the Biſhop, 140 
4. Where a Thing falls properly 
within the Knowledge of the Plain- 
tiff, there Notice muſt be given 
to the Defendant, otherwiſe not, 


230 
5. Where it ought to be given, where 
not, 239 


O. 
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Daths. 


N what Place a Fellow of a Col- 
lege ought to take the Oaths, Page 


237» 239 


Office and Officer, See Bond and 
G2ants of the King. 


1. Grant of an Office to Two ſince 
the Statute 1 Eliæ. ſhall be an Evi- 
dence that it, was granted ſo be- 
fore, 17 

2. A Miniſterial Office may be grant- 


ed to Two, but not a Judicial Of- 


fice, '- 
3. Grant of the Office of Regiſter to 
the Court of Admiralty, is a Free- 
hold for Life; and tho' they do 
proceed by the Civil Law, yet the 
Right of that Office ſhall be tried 
at the Common Law, 27, 28 
4. The Office of a Regiſter of a Bi- 


ſhop is likewiſe a Freehold, and the | 


Right ſhall be tried at Law, 28 
5. Nonuſer of a private Office, with- 
out ſome ſpecial Damage, is no 
Forfeiture, 34 
6. Where a Man may be deprived of 
a private Office without a ſpecial 
Summons to ſhew Cauſe, &c. 3 5,37 
7. Reproachful Language by an Offi- 
cer, may be a Cauſe to bind him 
to his Good Behaviour, but no 
Forfeiture of his Office, 4 
3. The Office of a Regiſter of a Biſhop 
may be granted in Reverſion, 279 
9. Officer executing a void or illegal 
Warrant, is excuſable where the 
Court hath a general Juriſdiction 


of the Cauſe, for this may be a 
Miſtake, Page 349 
10. Where a particular Juriſdiction 
exceeds its Authority, the Officer 
is liable, becauſe all is void, 349 
11. He is favoured in Law as to Exe- 
cution of Proceſs, 52 
12. Where executing a Proceſs miſ- 
awarded ſhall not make him guilty 
of Treſpaſs, 353 
13. Officers of Juſtice have Eſtates 
for Life in their Offices at Com- 
mon Law, 169 


D2der, 


Made at a Mineral Court at Mendip, 
vix. That the Defendant ſhould for- 
feit his Mineral Tools and Goods, 
and be baniſhed from the Hills for 
ever, is againſt Law, 148 


DOzdinary. 


As to the Examination and Inſtitu- 
tion of a Clerk, is not a Miniſter 


but a Judge, q 135 


of 


Pardon. 


W Hether Murder can be par- 
doned by expreſs Name, 61 


Parliament. 


1. Upon a Writ of Error returnable 
in Parliament, the Tranſcript of 
the Record is only removed, 125 

2, 


1 


ä 


— 


2. They have not only Power to re- 
verſe or affirm, but they may give 
a new Judgment, Page 125, 127 
3. Upon the Reverſal of a Judgment 
of B. R. that Court cannot give a 
new judgment, for they have exe- 
cuted their Authority by giving the 
firſt Judgment, 127 
4. The Remittitur not being entred in 
B. R. the Parliament gave a new 
Judgment in Ejectment, viz. Quod 
(the Plaintiff) recuperet terminum, 
having before only ſaid, quod Judi- 
cium B. R. revocetur, &c. 127 


Parſon. 


1. Is obliged by Law to give an Ac- 
count of his Faith in Latin when 
examined by the Biſhop, 135 

2. Action brought againſt him for 
not keeping a Bull and Boar, not 
good without alledging that he was 
obliged by Cuſtom or Preſcription 
ſo to do, 241 


Perfo2mance, See P2omile, 
Phyſicians, See Debt 2. 


Plea and Pleadings. 


1. Debt againſt an Executor, who 
leaded ſeveral Judgments, and that 
had not Aſſets ultra. 

The Plaintiff replied to each Judg- 
ment, and that they were kept on 
Foot by Fraud. 

The Defendant rejoined, and put all 
the Judgments together, and de- 
nied the Fraud, &c. 64 
Vor. IV. | 


2. In Debt for Rent, the Dcicndant 
pleaded Nil habuit in tenementis; 
the Plaintiff replied, That he de- 
miſed to him adtunc plenam haben, 
poteſtatem, whether good without 
ſhewing what Eſtate? Page 78 

3. Whether a Plea of Conviction of 
Manſlaughter be a good Bar to an 
Appeal of Murder ? 100 

4. Which go to the Diſability of a 
Perſon, ought to be very certain, 

136 

5. Where Pleas muſt be framed — 
cording to the Operation of Deeds, 
and not according to the Words, 
vi. if the Deed is dedit & conceſ- 
fit; this is a Grant at Common 
Law, and therefore muſt be plead- 
ed with an Attornment, 150 

6. If Tenant for Life grant his E- 
ſtate to him in Reverſion, this muſt 
be pleaded as a Surrender, 151 


7. If one Joint-tenant makes a Feoff- 


ment to the other, this is not 
good at Common Law, becauſe 
they being jointly ſeiſed, one can- 
not make Livery and Seiſin, there- 
fore it muſt be pleaded as a Con- 
firmation, 150 
8. If one Joint-tenant pleads that the 
other conceſſit, tis not good, be- 
cauſe a Releaſe, and not a Grant, 
is the proper Conveyance, 151 
9. Where new Matter is offered in a 
Replication, the Plaintiff ought not 
to conclude to the Country, but 
to aver his Plea, 285, 286, 376 
10. Where Seifin in Fee is pleaded by 
Way of Juſtification of an Offence, 
the Defendant muſt ſet forth the 
Commencement of his Eſtate, 346 


11. Where the Defendant pleaded + 


pecially, by Way of Excuſe, for 
33 an 
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en 


an Aſſault, when he ſhould have 
pleaded the general Iſſue, Page 404 
12. Where it was not a direct Affir- 
mative, yet held good, 405 
13. Where the Intention was put in 
Iſſue, and yet the Plea held good, 


249 

14. Nil debet as to Part, and Nil ha- 
buit in tenementis as to the other 
Part, makes the Plea double, 2 54 


Policy of Aſſurance, See Aion 
on the Caſe, 


Pooz. 


Rates made by Officers fince the Sta- 
tute, and Proof of a Chapel before, 
will not -make it a Pariſh in Re- 

utation, for they muſt have all 
other parochial Rites, 157, 158 


Poſſeſſion, 


1. Where a Man declares upon his 
Poſſeſſion for a Wrong done, tis 
well enough, but tis otherwiſe 
where the Right is in Queſtion, 419 


2. Tis otherwiſe alſo in an Action of 


Treſpaſs; for if the Plaintiff will 
lay a Charge upon the Land, he 


muſt ſet forth a Title, 421 
Powers, 
Which go to deveſt an Eſtate, muſt 
be ſtrictly purſued, 265 
Pꝛerogative. 


1. Bounded by Act of Parliament, 207 
2. Not excluded by affirmative Sta- 
tutes, 209 

4 


| 


Peeſcription, 


1. For Eſtovers is not deſtroyed by 
the Alteration of the Rooms in the 
Houſe, Page 46 

2. Where 'tis found by a Verdict 
larger than tis pleaded, yet held 
good, | | 8g 

3. To charge the Subject with a-Du- 
ty, muſt import a Benefit or Re- 
compence to him, or elle 'tis void, 


323 
Paſvity of Eſtate. 
May be transferred by an Aſſignment 
of a Term for Years, &c. 72 
Paivity of Contract. 


Remain between the Leſſor and the 
Executor of the Leſſee, notwith- 
ſtanding ſuch Executor hath aſ- 
ſigned his Term, 73 


Pꝛohibition. 


1. To the Articles where the Matter 
was concerning a Deprivation of a 
Perſon from an Office for Inſuffi- 
ciency in the Civil Law, 30, 31 

2. Suggeſtion of a Modus for Tithes 
of a Water Corn-mill, which an- 
ciently had only a Pair of Mill- 
ſtones, but of late two Pair; yet 
the Preſcription ſhall go to the 
whole, becauſe the Mill is the Sub- 
ſtance, Cc. 45 

3. To the Arches for Proctors Fees, 


255 

4. To the Court of the Earl Marſhal 
upon a Libel in the Court of Ho- 
| nour 
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nour againſt the Dctendant for mar- 
ſhalling Funerals, Page 128 

. To the Court of Aldermen in 
London about building upon a void 
Space of Ground within the City, 
151, 152 

6. Not allowed for calling a Woman 
Whore, unleſs Oath is made that 
the Words were ſpoken in London, 


307 
Pꝛomiſe. 


Where the Manner of it muſt be ob- 
ſer ved, 60 


Q 
Quo Warranto, 
I. Hether it may be brought 
againſt particular Members, 


or againſt the Body Politick, 54 
2, Where the Franchiſes are uſurped, 


the Judgment is, quod extinguan- | 


tur; but when they are abuſed, tis 
quod capiantur in manus Domini 
Regis, 54, 56 
3. This Judgment doth not deſtroy 
the Corporation, 58 


R. 


Recognizance, 


been upon a Writ of Error, is 
taken by itſelf, and is no Part 
of the Record, and therefore it may 


be removed into B. R. by Certio- 
rari, Page 104 


Recoveries. 


Uſes thereof declared, and afterwards 
changed by a ſubſequent Deed, 262 


Relation. 


Where a Surrender is made, and the 
Party dieth, the Surrendree ſhall 
afterwards be admitted, for the 
Land is bound by Relation, 253 


Releaſe, 


1. Of all Actions uſq; diem datus, doth 


not exclude an Action, the Cauſe 
whereof did ariſe on that Day, 182 
2. Trover againſt two; there was a 
Verdict againſt one, and the other 
pleaded a Releaſe, and had a Ver- 
dict; the Plaintiff could not have 
Judgment againſt the other, for the 
Trover being joint, a Releaſe to 
"one diſcharges the other, 380 


Remainder, See Devile. 


1. Baron and Feme join in a Fine of the 
Lands of the Wife to Truſtees, &c. 
for the Uſe of the Heirs of the 
Husband, begotten on the Body of 
his Wife, Remainder to the right 
Heirs of the Husband. 

They had Iflue a Son, who died with- 
out Iſſue. 

Then the Wife died, and the Husband 
ſurvived, there being no particular 
Eſtate to ſupport the contingent 
Remainder, it was adjudged for the 
Heirs of the Wite, 155, 156 

2. Where 
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2. Where a contingent Remainder is 
void without a particular Eſtate for 
Life to ſupport it, Page 2 59 

3. Deviſe to the Father for Life, Re- 
mainder to his next Heir Male in 
Tail, the Father made a Feoffment 
in Fee with Warranty; this de- 
ſtroyed the Remainder, becauſe it 
could not veſt eo inſtante the parti- 
cular Eſtate determined, 284 


Bent⸗Charge. 
Where it ſhall ariſe out of all the 
Eſtates of the Grantee, 4 
Replevin. 


For taking bona, catalla & averia; 
the Defendant made Cognizance 


for taking averia, which did not 


anſwer the whole, therefore void, 
402 


Replication, See Pleading. 


Where *tis good in Subſtance to avoid 
a Plea, 78 


Reſcous, 


Return thereof held good, 293 


Reſervation, 


Of Rent, ſecundum Ratam, upon a 
Demiſe at Will, not good, becauſe 
no Time limited when it ſhall be 


paid, "m0 


| 


Retom, 
To a Mandamus, or Habeas Corpus 


ought to be certain, yet a conve- 
nient, and not a preciſe Certainty, 
is well, Page 34, 36 


Retrarit. 


Is a Bar to the ſame Action for ever, 
ſo long as the Judgment ſtands in 


Force, 87 
Baeverſlon. 

For Life, where a Grant thereof veſts 

an Intereſt preſently, 214 


Revocation, See Powers. 
Riot, See Inkozmation. 


Robbery. 


The Servant was robbed, the Maſter 
or Servant may bring the Action, 


303, 394 


8. 


Sacrament, See Dilability. 
Satisfaction. 


A Sum cannot be pleaded in 
Satisfaction of a greater after 
the Day of Payment is incurred, 
89 

Scire 


— 


Scire fac. See Recognizance, Admi⸗ 
niſtration, Erroz. 


1. Where the King cannot re- ſeize 
without a Scire fac. Page 57 
2. Againſt the Bail upon a Writ of 
Error; the Judgment being affirm- 
ed in B. R. you muſt remove the 
Recognizance by a Certiorari, 104. 
3. It lies upon a Judgment after a 
Year and a Day by Virtue of the 
Statute V. 2. 248 
4. Plea in Abatement of a Writ of 
Error depending, is not good to a 
Scire fac. ibid, 
5. Ought not to be to the Lords me- 
diate and immediate, before the 
Reverſal of an Outlawry in Trea- 
ſon, becauſe the Forfeiture doth 
not go to them, but to the King, 
366 

6. To repeal Letters Patent, 275 


Severance in Action. 
Where it ſhall be, 180 


Sheriff. 0 
1. Where there are two Sheriffs of 


a City, and an Information is 
brought againſt one of them, the 
Venire fac. may be well awarded 
to the other, and not to the Co- 
roner, 6 
2. An Action of the Caſe was brought 
againſt him by an Executor for a 
falſe Return, made in the Life-time 
pf his Teſtator, and held good, 403 
3. Debt will lie againſt him for Mo- 
ney levied in Execution, 404 
Vor. IV. 


Te E-&A 3 L E. 


Statute.. - 


1. Where a Penalty is given by a Sta- 
tute to a Proſecutor, ſo as he ſues 
within a Time preſcribed, a Lati- 
tat ſued forth is not a Commence- 
ment of ſuch Suit, Page 130 

2, Statutes muſt have a reaſonable 
Conſtruction, void, means void» 
able, 271 


Subſequent Clauſes, See Deeds, 
Surplulage. 
Will not make an Indictment ill, 160 


Surrender, See Copyhold. 


y 
Tenant in Tail. 


Enant in Tail, who had alſo 

the Reverſion in Fee, makes 
a Leaſe to commence in futuro, 
the Iſſue in Tail levies a Fine, 
which is an Extinguiſhment of the 
Tail, and the nizee of the Fine 
ſhall never avoid this Leaſe, be- 
cauſe it ariſeth out of both the 
Eſtates, viz. out of the Eſtate- 
Tail and Reverſion in Fee, 3 


Toll, 


1, For what it was paid at Common 
Law, 319 
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4 1 cannot be exacted of the Sub- 
ject but when they have a Benefit, 


Page 320 
There can be no Preſcription for 
a Toll thro', 320 


4. Leſſee for Life or Years, or Tenant 
at Will, may preſcribe to be ex- 
empted from Toll, 366 


Tot. 


Againſt the Eſtate of the Teſtator doth 
not die with his Perſon, 404 


Treſpaſs, 


1. Will lie where a Man hath a Poſ- 
ſeſſion, and no Property, 392 
2. Treſpaſſer ab initio when a Man 
hath an Authority by a Statute, 


and doth not purſue it, or abuſeth |. 


his Power, 391 


3. Treſpaſs guare vi & armis, whe- 


ther it will lie againſt the Owner 
of the Soil, 187 


Treaſon. 


Indictment therein, and the Words 
ipſo vivente comburentur left out of 
the judgment, for which Reaſon it 
was reverſed, 401 


Trover. 


1. Will lie for a Bond by the Name 
of bona & catalla, viz, de uno 


ſcripto obligatorio, 156 

2, De duobus Garbis, Anglice, Sheaves 

of Corn, is void, 321 
+ 


Tythes. 


1. Ought to be paid for fulling Mills, 
| Page 45 

2. Tithes of Flax, whether they ſhall 
be great or ſmall, according to the 
Quantity of Lands ſowed there- 
with, 184 
3. A Cuſtom alledged in non Deci- 
mando in a whole Hundred is void, 
without ſhewing that there was a 
ſufficient Maintenance for the Par- 
ſon beſides, 330, 340 
4. None could claim them before the 
Council of Lateran, becauſe there 
were no Pariſhes till that time, 337 

5. A Layman cannot preſcribe in non 
decimando, yet there may be a Cu- 
ſtom to exempt him from Tithes, 

I 

6. Where they are due of ls 
Right, and where by Cuſtum, 341, 


7. Cuſtom to be exempted of Is 
Tithe of Underwood, uſed in a Pa- 
riſh for fencing Corn, is good, but 
muſt ſhew that the Tithes are paid 
to the Parſon, 

8. Preſcription to be diſcharged of 
Tithes in a Vill is too particular, 
but 'tis good in a whole County 
or Hundred, 342 

g. For not ſetting them out upon the 
Statute of Ed. 6. tis ſufficient for 
him to declare that he was pro- 
prietarius without ſhewing a Title, 


422 
UCartance, 


1, Between the Original and the De- 
claration, 200, 246 
2. Between 


g 


The TAB LIT 


2. Between the Declaration and a 
Note upon which the Action was 
brought, for which Reaſon a Judg- 
ment was reverſed, Page 410, 411 


Uenire kaclas, Sce Sheriff, 


Cenue. 
Demiſe of a Meſſuage in & fuper ac- 
clivitatem de Hampſted Hill, 78 
Uerditt. 


1. Where it cureth the Defect of a bad 
Declaration, 133, 175, 187, "_ 
2. Surpluſage, 


Uicar. 
1. What he is, and when he began, 
184 
2. When firſt endowed, 


Uiſitoz. 


1, Hath Power eo nomine to hear Ap- 
peals, 109 
2. May deprive without the Concur- 
rence of another Perſon, 110 

3. If he hath no Authority by the 
Founder to determine Offences, yet 
*tis incident to his Office, 238 

4. Hath no Power over a Nominee 
till admitted to the Foundation, 
260 


Unity of Poſſeſſion, 


1. Extinguiſhed a Way, 363 
2. Extinguiſheth Rents and Com- 
mons, and all Matters of Charges 


on other Mens Lands, but not 
Eaſements, fuch as Light and Air, 
Page 364, 305 


Uſage. 


An Ejetment ſupported by Uſage, 
143 


Uſe. 


1. Conveyances to Uſes muſt be go- 
verned by the Rules of the Com- 
mon Law, 155 

. Poſſeſſion is transferred by the Sta- 
tute to ſuch Uſes which are in be- 
ing, and not to a Poflibility of an 
Uſe, Thidem 

An Agreement between the Par- 
ties, tho it doth not operate as a 


Deed, it will be ſufficient to ap- 


point an Uſe, 264. 
W. 
Waſte, 
O Remedy at Common Law for 


voluntary or permiſſive W.ſte 
by Leſſee for Life, or Years, 10 


May. 


1. Cuſtom to have a Way over ano- 
ther Man's Ground to Church or 
Market is good, becauſe it is an 
Eaſement and no Profit, 365 


2. Leſſee for Life, or — or Tenant 
at Will, may preſeribe to have ſuch 
Way, 


„An LX. 


Way, becauſe 'tis only an Eaſe- 3. Where the Repair of an Highway 


ment, Page 3066 


Vill. 


1. A latter Clauſe in a Will ſhall not 
be taken in a larger Senſe than 
what goes before: as a Deviſe to 
his Daughter, upon Condition ſhe 
marry his Nephew, &c. Proviſo, 
if (he refuſe to marry him at or 
before ſhe is twenty-one Years of 
Age, or in the mean Time marry 
another, (which ſhe did, the Ne- 
phew dying at twelve.) Now theſe 
Words, or in the mean Time marry 
another, muſt be intended marry- 
ing ſo as to make her incapable 
of marrying the Nephew, 67, 68 
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2. If the Intention is certain, tho' not 
fully expreſſed, tis good, 283 


Witneſs. 


1. Woman taken away by Force, is 
allowed to be a Witneſs of the 
Fact, 8 
2. A Patron is never allowed to be a 
Witneſs to maintain the Title of 
his Clerk, 17 


| 


is in Queſtion, none ſhall be ad- 
mitted to be -an Evidence, who 
lives in that Pariſh where the Way 
is, Page 49 


Withernam, 


A Capras iſſued out againſt the De- 
fendants who entred their Ap- 
pearance with the Filizer, and 
moved for a Superſedeas to the 
Withernam, and offered by their 
Counſel to plead Non ceperunt, 
which they were ordered to do, 
and to give Bail to appear de die in 
diem, 183 


Wo2ds, the Conſtruttion thereof. 


1. Where the Adverb viz. ſhall be 
taken directive or reſtrictive, 141 
2. Where the Word adhuc doth refer 

only to the Time of levying the 
Plaint, and not to any Thing af- 
terwards, 153 

3. Where they muſt be taken accord- 
ing to the known Acceptation, 
186 


CUrit of Erroz, See Erroz. 


